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Common Pleas of the City and County of Phil’a. 
WILLIAM E. TENBROOK & WILLIAM M’KIBBON, v. JAMES LEE. 


This was a feigned issue to try the validity of the Will 
of William Lee, which resulted in a verdict in favor of the 
plaintiffs. A motion for a new trial was subsequently made, and 
a writ of error taken out, but the case was settled by the par- 
ties. 

St. Geo. T. Campbell and J. G. Clarkson, Esq’rs., for plffs. 

Josiah Randall, Esq., and Hon. G. M. Dallas, for deft. 

We give below the charge of JuDGE CAMPBELL, before whom 
the case was tried : 

Three questions are presented to you, upon which you will 
have to pass in the determination of this issue :— 

1st. Was the testator, William Lee, of sound mind when he 
put his name to the will and codicil of 11th March 1848, and 
the two other codicils of 22d July 1848, and 27th June 1849? 

2d. Was he practised upon, overreached; or such undue in- 
fluence exercised upon him as to cause him to make the will or 
either of the codicils? 

3d. Were this will and these codicils made under the influ- 
ence of fraud and misrepresentation ? 

I will first give you the legal principles which are to guide 
and govern you; and first, was he of sound mind? 

In order to make a will valid, the testator must have a dis- 
posing mind and memory. He has that disposing mind and 
memory when he understands the nature of the business 
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in which he is engaged, has a recollection of the property 
he means to dispose of, of the persons who are to be the 
subjects of his bounty and the manner in which it is to be 
distributed between them. A man of a naturally weak and fee- 
ble intellect can make a valid will, and it would be declared 
such, provided neither fraud, misrepresentation or undue influ- 
ence were used. And in order to make a will valid it is not re- 
quired that the testator’s mental faculties should remain unim- 
paired. Age or disease may have blunted them, but if he is 
‘able to take a view of his estate and family, to consider the 
state of his affairs and of his connections, and to reflect on 
them,” he has a disposing mind; but if his devisees and his 
property have to be named to him, and he cannot comprehend 
What he is doing, he has not a disposing mind. 

I will ask you to keep these principles constantly in your 
minds, so that you may be enabled to apply them to the case 
now under consideration, and shall now proceed to call your at- 
tention to the facts bearing upon this part of the case. 

On the one side, (the defendants, ) itis contended that the tes- 
tator had not such a disposing mind when he made his will and 
codicils ; and onthe other (the plffs.) it is contended that he had. 
Hlis competency or incompetency must be gathered from his words, 
actions and behaviour at or about the time when the instru- 
ments were made. We can collect them from no other sources. 

I do not know exactly when it is contended by the defend- 
ants that this incompetency first began. Their witnesses, with 
one exception, Mr. M’Curdy, speak of occurrences and inter- 
views after his attack of paralysis, in September 1847. Mr. 
McCurdy said that he saw him last in the fall of 1847, and he 
did not think him competent to make a will at that time, nor 
for some time before that, the exact time he doesnot fix. Mrs. 
Gibson said that the first time she perceived his mind was im- 
paired, was after his attack of paralysis in 1847. In consid- 
ering this case, I think that you can safely assume that his 
mind was in a sound condition, when he was dictating the let- 
ters to his son Alexander, which have been read to you. The 
last of these letters acknowledged to have been received, bears 
date on the 28th of December, 1846, and they bear throughout 
the impress of a strong and vigorous mind. The old gentleman 
at that time knew well and fully comprehended the state and 
condition of his property in Bedford county, and was able to 
advise his agent as to what was to be done. 

Those letters were clear, concise and forcible, and if they 
were dictated by him to his daughter, which we have every 
right and reason to believe, they show that he was in the full 
possession of his mental faculties at the time they were written. 
Neither his previous grievous sufferings, his attacks of inflam- 
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matory rheumatism, his loss of eye sight and the operation at- 
tendant upon it, his fall in the year 1838, nor his domestic af- 
flictions, seem to have impaired his mind. From the date of 
his last letter, Dec. 28, 1846, until his attack of paralysis in 
the fall of 1847, ‘there occurred nothing within my recollection 
excepting increasing old age, which could have a material ten- 
dency to impair his faculties. I shall, therefore, commence with 
him from the 14th of September, 1847, and shall ask you to 
keep him in view with me from that time until the 27th June, 
1849, when he made the last of the codicils. 

Before I call your attention to the testimony of the witness- 
es, let us look at the character of the attack in 1847. Dr. 
Skerret has described it to you, and said that it was a partial 
paralysis arising from an extravasation of the lower part of the 
brain, producing a pressure on the 9th pair of nerves which 
affected the tongue, and that the only effect that this attack had 
or could have had upon him, was a difficulty in articulating,— 
that his mental faculties were unimpaired. Doctors Goddard 
and Hodge have been examined on this point, and the former 
said that such attacks ordinarily do affect the mind, and that 
the age of the person attacked, increased the chances of injury 
to the brain. Dr. Hodge was much more emphatic, and testi- 
fied that in 999 cases out of a 1000, the mind would be af- 
fected. 

I confess that my faith is not very strong in the opinion of 
medical witnesses, no matter how distinguished in their profes- 
sion, in cases of this description. Ifa post mortem examination 
had taken place, and the nature and character of the injury to 
the brain been carefully noticed, I would then place the great- 
est reliance on their testimony, and the effect which they would 
say such injuries would have on the mind of the party attack- 
ed. But when the subject is living, and they are to judge from 
the physical external manifestations of the injury, and its ex- 
tent to the brain, and its whereabouts, and upon that give an 
opinion of its effect on the mind, I repeat, my faith is but little. 
However, this is entirely for you, and you can give to it as 
much or as little consideration as to you seems proper, always 
bearing in mind, however, that, though his mind had been im- 
paired by this attack, yet that if he comprehended what he 
was doing when he made his will and codicils, had a recollection 
of his property, of his devisees, and of the manner ho was dis- 
tributing it among them, his will is valid. | 

I shall now ask you to look at his words, actions and beha- 
viour, the only true mode, as I have stated to you, to geta 
knowledge of his competency or incompetency. ‘To enable you 
to do this, I have made a synopsis of the testimony of eaeh of 
the witnesses on this point, to whieh I shall ask your attention. 
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I have now given you somewhat in detail, and brought to 
your view at a glance, the testimony of the different witnesses 
in relation to this important feature of this case. There is no 
doubt some conflict in the testimony, but as in all cases of 
such conflicts you will weigh carefully the testimony of the 
respective witnesses, and say on which side lies the truth. The 
witnesses on both sides are no doubt honest, and fully be- 
lieved what they stated to you, but before you join your judg- 
ment to theirs, look to their capacity and the opportunities 
they have had of forming a judgment. Witnesses very fre- 
quently form rash judgments on very bad and sometimes on 
very insufficient premises, and therefore, before you surrender 
your judgment to their’s, look to that on which they have form- 
ed their’s. Before you rely on the judgment or opinion of any 
one of these witnesses, examine well the reasons upon which 
such opinions were based, and ask yourselves whether you would 
have formed such an opinion for such reasons. If you should 
think that a witness has not had sufficient opportunities to ena- 
ble him to form a correct opinion—has not seen the testator 
frequently enongh, or that the opinion is a biased one, arising 
from an intimacy or feeling for either of the parties, receive it 
with great caution. As a general rule, too, I would say to 
you that vague declarations of witnesses, that a party has or 
has not sufficient capacity to make a will, are entitled to very 
little attention or consideration. 

To entitle such declarations to consideration, the witnesses 
must have had opportunities of seeing the testator, of talking 
and conversing with him. Some witnesses seeing a testator but 
once in a very infirm state of health, particularly after an at- 
tack of such a disease as paralysis, when the power of speech 
has been attacked, are very apt to form opinions that the mind 
has been impaired. If such witnesses, however, have been ac- 
customed to visit the sick, and to discriminate between the rav- 
ages which diseases produce on the mind, and those which they 
produce on the body, such a class of witnesses, though they 
may have seen the testator but once, can form such an opinion 
as would be entitled to great consideration. And if any of the 
witnesses give you facts showing imbecility of mind on the one 
hand, or mental capacity on the other, the facts thus given you 
are entitled to the greatest weight. 

I do not intend to give you any opinion on the testimony, nor 
to state to you any conclusions at which my own mind may have 
arrived, but shall ask you to apply the suggestions I have given 
you to the consideration of this testimony, and shall now pro- 
ceed to call your attention to the 

Second Question. 

Was he practiced upon, overreached, or was such undue 
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influence exercised upon him as to cause him to make the will 
or either of the codicils? What constitutes undue influence has 
frequently received judicial construction. You must not con- 
found it with fair argument and persuasion, which every one 
has a right to make use of to induce another to make a will in 
his favor. ‘A will procured by honest means—by acts of 
kindness, attention, and by importune persuasion which delicate 
minds would shrink from, would not be set aside on this ground 
alone.”’ ‘To set aside a will for undue influence, the free agen- 
cy of the testator must have been destroyed. His body must 
have been imprisoned, or his mind under the influence of ex- 
treme terror, or of threats, or of apprehensions, or in other 
words to use the strong language of a late colleague, “ there 
must have been an imprisonment of the body or the mind.” — 
All of you are no doubt aware of this doctrine when applied to 
to bonds, deeds, notes and other instruments of that character, 
and know that if a man is illegally restrained of his liberty, and 
gives a bond, deed, or other instrument to procure it, or if un- 
der the influence of extreme terror, or of threats, or of appre- 
hensions short of duress, he signs such instruments, they are 
void. ‘The same doctrine extends to wills, and this is what is 
called ‘ undue influence.’’ Let me not be understood, howe- 
ver, as saying to you that it is necessary to prove open violence 
either to the body or the mind, in order to invalidate a will. A 
testator must enjoy full liberty and freedom in the making of 
this most important instrument, and if such importunities are 
used as he is either too weak to resist, or which shew that it 
was not his free and unconstrained act, the will would be void. 

I will now call your attention to the third question. 

Was this will and these codicils made under the influence of 
fraud and misrepresentation ? In order to set aside a will for 
fraud, it is necessary for the parties alleging it, to establish 
that such cunning deception, artifice or misrepresentations, were 
used as to circumvent, cheat or deceive the testator, and cause 
him to make the will in question. Fraud, however, isnot to be 
presumed, but must always be proven. Positive and express 
proof of fraud is not required ; if it was, it would be but rarely 
obtained ; but to establish it, this positive and express proof 
must be given, or circumstances which afford strong presump- 
tions. If circumstances of mere suspicion only be given, lead- 
ing to no certain result, a sufficient ground has not been laid to 
establish a fraud. But to apply the doctrine more immediately 
to the case now under consideration: I have no hesitation in 
saying to you, that if false representations were made to testa- 
tor, as has been contended of Alexander’s doings, conduct and 
habits, when in Buck Valley, and that if under the influence of 
such false representations this will was made, it is void; 
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void not alone as to the person by whom the will has been so 
procured, but as to all intended to be benefitted by it, and this 
I say upon the ground that a will thus made cannot be consid- 
ered, and is not the will of the testator, but a thing imposed up- 
on him on which his free agency had no action. In cases where 
a particular devise only has been obtained by a fraud on the 
testator, such devise alone would be affected, and the remaining 
portion of the will remain valid ; but in this case, if these rep- 
resentations were made and were false, they affect the whole 
instrument. ‘To illustrate my meaning better let me give you 
acase. Ifa testator were falsely informed by some malignant 
person that his child had committed some grievous offence, and 
acting under the influence created by this calumny he should 
devise his property to any of the charitable institutions of our 
city, such a devise would be void. In order to apply this doc- 
trine to this case, you must be satisfied of two things: first, 
that these reports are false ; and second, that he was induced 
by them to make the disposition of his property which he has 
done by this will. Ifthe reports were in their main features 
true, though exaggerated, it would not amount to a fraud so as 
to avoid the will, and so, though utterly false, yet if they did 
not cause him to make the will, but he made it for other and 
different reasons, these instruments, notwithstanding these false- 
hoods, would be good. ‘The evidence on this point of the case 
lies in a small compass. It is contained in the depositions ta- 
ken in Bedford county by both parties, in the letters of testator 
to his son Alexander, dated January 26 and April 30, 1847;— 
in the letter of Alexander Lee to his father, dated January 29, 
1847,—in the letter of James Hughes to the testator, dated 
April 16, 1847,—and in the reply to that letter by the testator 
dated June 10, 1847,—in the letters also of William Lee to 
Alexander King, Esq., dated March 8, and April 23, 1847,— 
and in the oral testimony of Mr. Barnhart and Mr. Ottenkirk, 
on the part of the defendants, and Mr. Hughes, on the part of 
the plaintiffs. I have deemed it but necessary to refer you thus 
briefly to the heads of the testimony on this point, because you 
will carry out with you most of the written testimony, and the 
oral testimony you no doubt distinctly remember. 

Collateral facts have however, in the main issues, been in- 
troduced, to which I shall now direct your attention. I shull 
devide them into 

Ist. The habits of some of the parties and the feeling of 
their father to them respectively. 

2nd. Declarations of the testator to different witnesses, by 
which it appears that he had an intention at the time they were 
made to make a different disposition of his property from what 
he has done in this will and codicils. 
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3d. The will of 1835. 

4th. The difference in value of the respective portions devi- 
sed to the respective devisees. 

There no doubt existed for a long time an unhappy state of 
feeling between the father and his eldest son, Alexander. I 
shall not refer to the causes nor tothe testimony of the witness- 
es in detail, but will merely say that neither his habits of tem- 
perance, nor industry, were pleasing to his father. It has been 
contended that kindly relations were established between them, 
by Alexander’s letter of 21st February, 1838—that he was then 
forgiven for the past, and that from that time they were again 
united—that he then made him his agent and took him into his 
entire confidence. The fact of making him his agent certainly 
showed confidence and returning affection, and his letters duing 
at least the early part of the period showed that he was then 
satisfied with his conduct, and confided in him. ‘This state of 
feeling continued for some time, but unfortunately did not con- 
tinue until the death of the testator. At the time the will was 
made, another unhappy rupture, the cause of which forms one 
of the subjects in dispute in this case, had most unfortunately 
taken place, and the father’s feelings were again alienated from 
his son. Between his son James and himself, there does not 
seem to have ever existed any unkind feeling. He thought him 
deficient in intellect and felt aggrieved that his habits of indus- 
try were not better, but James seems to have conducted him- 
self in a becoming and proper manner to his father. I cannot 
believe that his marriage without the consent, and his conceal- 
ment of it from his father, produced the estrangement contend- 
ed for. Between his daughters and himself, Mrs. Tenbrook, es- 
pecially, there appears always to have existed the greatest love 
and affection. On the second of these collateral facts, as I 
have divided them, the defendants have examined three wit- 
nesses. (Reads testimony.) 

These collateral proofs, as I have termed them, are entitled to 
great weight when coupled with the other testimony for the de- 
fendant. If the testator, however, was of sound mind, and neither 
undue influence nor fraud were practised upon him, all the de- 
clarations that he may have heretofore made inconsistent with 
the dispositions he has made in his will are entitled to no con- 
sideration. He may have changed his mind, which of course 
he had a perfect right and liberty to do. Circumstances may 
have occurred of which we know nothing, which caused him to 
take a different view of his property and of his heirs, and thus 
to make a different disposition. And the same may be said with 
regard to his temper and feelings towards the different members 
of his family. Although the kindest and best feelings and most 
affectionate intercourse existed between Mr. Lee and all the 
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members of his family, the fact standing alone that he left the 
greater portion of his property to some of them, would not be 
entitled to any consideration, but may be of the greatest con- 
sequence when connected with facts or testimony, showing im- 
becility of mind or undue influence or fraud. 

The third of these collateral points is the will of March 13, 
1835. By that will, made at a time when he was no doubt com- 
petent, a disposition was made of his property different in some 
respects from the one now under consideration, but in that 
will as in this, the bulk of his property in value is given to 
his two daughters. To Alexander he gave ten of his tracts of 
land in Buck Valley, and some town lots in Montgomery Vil- 
lage—to William, seven of his tracts of land in Buck Valley— 
to James, 300 acres of land with a saw mill thereon, and ten 
tracts of land in Buck Valley. He also devised to trustees, 
in trust for him, his lots of ground at the corner of Broad and 
South, and one Irish tract lane, and 300 acres of land in Glou- 
cester county, New Jersey. His Chesnut street property he 
bequeathed to trustees in trust for his wife and two daughters, 
and after the death of his wife in trust for his two daughters 
alone, giving them power to dispose of this property by will to 
and among their own issue. ‘To Margaret he likewise gave 640 
acres of land in Buck Valley. This testimony is importont as 
showing the temper and feelings of the testator towards the 
different members of his family, and his intentions as to the 
disposition of his property at the time, and throws great light 
on all the questions agitated in this cause. 

I have now given you all the principles of law necessary to 
guide you, and brought to your attention all the facts which I 
have deemed of importance. There is no doubt a great ine- 
quality in the portions respectively devised to each of these 
children, whether you take the estimates given to you by the 
witnesses for plaintiffs or defendant. The present rental or 
income would be a very unjust mode of estimating its value.— 
The portion devised to Alexander’s children does not appear to 
be of any great value, and I am afraid that James will be a 
gray haired old man before he will be able to realize the 600 
dollars rental from the Irish tract lane property. However, 
this may be if this testator was of sound mind, if neither fraud 
nor undue influence were used, this will must stand. You can- 
not make a mill for him and divide his property as to you may 
seem just and proper. Your duty is a plain and simple one, 
and may be a stern one,—it is carefully to scan and weigh the 
testimony and to decide this case upon the principles of law 
which I have laid down for you, regardless of the consequences 
of your verdict to either of the parties. 




















AMERICAN LAW JOURNAL. 5387 


Vindictive and Exemplary Damages. 


Acts which involve the infliction of wrongs, must be answer- 
ed for in one or both of two ways; the difference depending on 
the nature of the wrong inflicted, whether public or private, or 
whether the same act involves both public and individual wrong. 
For public wrongs the criminal suffers punishment for the in- 
jury to society. Private wrongs render the offender liable to 
make compensation to the party aggrieved. An act causing 
injury to the public always involves some individual wrong; 
and though generally, perhaps, where the public offence is of 
an aggravated character, the private injury is lost sight of, it 
may admit of question, if the public interest is ever such as to 
forbid compensation, where possible, to the individual sufferer. 
But though the act be the same, the wrongs caused are totally 
distinct in nature and effect. 

In the savage state, the private injury alone is regarded; 
and satisfaction or revenge is sought by the hand of the in- 
jured: the community has not suffered, and does not interfere. 
As civilization advances, society becomes more distinct in its 
organization,—is of sufficient substance to suffer injury as so- 
ciety,—and public justice takes upon itself the redress of wrongs. 
Still, the sense of injury to the public is feeble, and the main 
thing regarded in punishment is some infliction upon the offend- 
er,—as it were the substitution of the arm of the law, as an in- 
strument for the gratification of private revenge. Hence in the 
earlicr history of nations, the lex talionis, (Leg. XII. Tab., 
Exod. XXI. 24, 25,) and the administration of the punishment 
either wholly or in part by the injured party, (Deuteron. XIX. 
12; XIII. 9: Gentoo Laws, edit. Lond. 1777, p. 210.) Pecu- 
niary mulcts or their equivalent soon follow, but the same im- 
perfect idea of punishment is evident in these also. The ideas 
of punishing an act simply as causing an injury to society, end 
of compensating the wrong to the individual, without gratifying 
his revenge, are of later date ; growing into form with the con- 
tinued advance of civilization and the progress of mind. Wrong 
to society is gradually, entirely distinguished from wrong to the 
individual ; and the law confining the injured party to a com- 
pensation for his loss, takes exclusively into its own hands all 
punishments for the wrong done, (the sense of punishment hay- 
ing become more just,) without regard to private revenge. The 
wrongs as well as their consequences, are now kept distinct; 
the very separation of the crude idea of punishment into its 
proper and distinct elements, forbade a re-confusion. The pun- 
ishment inflicted in addition, where already a compensation is 
payable to the individual, is not imposed in the form of an ad- 
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ditional sum of money to be paid to the sufferer. Nor is the 
compensation now allowed beside the corporal infliction or fines 
to the public, given by adding to the degree of punishment.— 
The distinction is accurately marked in the civil law, (I, Voet ad 
Pandect. 1. 47, t. 10, §§ 17, 23; Vinn. Inst. Comm. p. 768; 1. 
Inst. Just. 4, 4, 10.) Nor do we find among the early laws of 
our Saxon ancestors, any confusion of the public with private 
interests, (Sedgwick on Dam. p. 9. 

At a comparatively modern period in English jurisprudence, 
the doctrine of “ vindictive damages” was first promulged. No 
other system of laws, it is believed, affords any trace of this 
anomaly of “blending together the interest of society and of 
the aggrieved individual, and giving damages not only to recom- 
pense the sufferer, but to punish the offender,” (Sedgwick on 
Dam. pp. 38, 39); or more accurately,—of giving in addition 
to compensatory damages, damages for the express purpose of 
punishment. 1t may be well to remark here, that the action 
for seduction is suc generis. (Irwin vs. Dearman, 11 East. 
24.) And if the reported cases of that action are looked to as 
authority to sustain the doctrine, they are to be regarded rath- 
er as exceptions which prove the rule that damages are for com- 
pensation only. But with more reasoa, the damages given be- 
yond the value of the service, may be considered as compensa- 
tion for mental sufferings, &c. And the nature of the injury is 
such that if it must be conceded,—that the additional damages 
are for punishment simply,—then in the absence of any legisla- 
tive provision for a criminal proceeding, such extention of the 
action can hardly be regretted. But where the injury is cogni- 
zable as a criminal offence, there is no excuse for extending the 
civil action beyond its proper limits. 

The cases upon this subject are very numerous; but the 
Pennsylvania cases alone, with such authorities as they depend 
on, will be considered. ‘The first reported case in which ‘“ ex- 
emplary damages” are mentioned, is Hazard vs. Isracl, (1 
Binn. 240.) The action was trespass, for misconduct of the 
sheriff ’s deputy in the execution of his office. Upon a motion 
for a new trial, Mr. Chief Justice TILGHMAN says: “In the 
present instance they [the jury] have given exemplary dama- 
ges; for the actual injury was nothing.’’ But he continues: 
“It does appear that the quiet of the plaintiff’s family was in- 
vaded at a very unusual hour of the night, without just cause ; 
and it also appears that the officer gave unnecessary uneasiness 
in the course of transacting the business; and this too, after he 
had been warned that he was doing wrong.” The meaning of 
the Chief Justice—derived from the whole tenor of the opinion 
—is, that there was no injury capable of exact pecuniary mea- 
surement, andas the damages were a matter peculiarly within 
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the province of the jury, they were at liberty to give such a sum 
as they saw fit, in view of the injury plaintiff had sustained ; 

“there was no standard to guide them in estimating the inju- 
ry.’ The remark that “The jury have thought proper to make 
the conduet of the defendant’s deputy an object of public ex- 
ample,’’ is an inference not necessary to the decision of the 
case, and not to be opposed to the general scope of the opinion. 

Hazard vs. Israel, was follow ed by Sommer vs. Wilt, (4 8. 
& R. 19,) an action for malicious abuse of legal process. Exe- 
cution had been issued against plaintiff for $12 ,400 upon a judg- 
ment bond for the payment of $6,200 without interest, which 
had been duly entered up. Under this execution, goods of the 
plaintiff to the value of $11,997 50 had been sold at a great 
sacrifice. Upon a motion for a new trial, Mr. Justice DuNcAN 
in delivering the opinion of the court, says: ‘ All the facts and 
circumstances were fairly submitted to the jury, to draw their 
own conclusions. The jury may not improperly have drawn 
conclusions very unfavorable to the defendant; that this op- 
pressive act brought down upon the plaintiff immediate ruin; 
and that the seizure made by Wilt, beyond the legal right un- 
der his judgment, brought down upon him all his creditors ; 
destroyed his credit with his friends, and forced him to the 
last sad resort, a prison, and the insolvent laws. There is no 
standard, in actions of this nature, by which the court can es- 
timate damages; it is not a matter of pounds, shillings and 
pence ; some feelings must and will enter into the enquiry ; the 
most obdurate heart cannot shut them out. It is not even a 
matter of mere compensation to the party; but an example to 
deter others; and as there were circumstances from which the 
jury might have inferred malice, and evidence which satisfied 
them, that the ruin of the plaintiff was occasioned by an act of 
oppression, and many aggravating circumstances of useless se- 
verity, my opinion is, that although the damages are high, 
higher than I could have wished them; yet this will not justify 
the court in setting aside the verdict. The principle of this 
opinion is, that the plaintiff was to be compensated for all the 
injury he had receiv ed, and not for such part alone, as was “a 
matter of “ pounds, shillings and pence ;” and of the measure 
of the injury the jury were the “only judges.” The remark 
as to the ‘‘ example to deter others,” can legitimately be made 
to refer only to what is necessarily ‘incident to the compensa- 
tion, and not to an additional sum, as a distinct matter of pun- 
ishment. 

In Kuhn vs. North, (10 8. & R. 399,) where a new trial was 
granted on the ground of excessive damages, in trespass against 
the sheriff, Mr. “Justice DUNCAN distinguishes the case from 
Sommer vs. Wilt, and Hazard vs. Israel. “The latter was a 
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case for exemplary damages, but to give exemplary damages 
where the conduct of the officer was an example of moderation 
and mildness, would be an ill-judged example of making no dis- 
tinction between oppression and humanity.’’ The “ distinction” 
is made in the compensation ; the injury in the one case being 
manifestly greater than in the other. The term “ exemplary” 
is used here in a loose sense not uncommon. Throughout all 
the cases a careless and vague mode of expression, though one 
perhaps not altogether unjustifiable, seems to be the sole foun- 
dation for the doctrine, that in addition to damages as compen- 
sation, a further sum may be given as punishment. The terms 
‘exemplary,’ ‘punitory’’ and ‘vindictive’ damages, and 
‘smart money” are of this character. Yet upon careful exam- 
ination, the force of these terms is abundantly satisfied, by re- 
garding them as used to express a compensation for that part 
of the injury which is not the subject of exact pecuniary caleu- 
lation,—as wounded, feelings, mental anxiety, ke. This view 
is further justified by the use of the terms “ presumptive ” and 
- eniea” as synonomous with ‘ vindictive,” ‘ exemplary” 
and ‘“punitory.’ 

In McAlmont vs. McClelland, (14 8. & R. 362,) the second 
error assigned was the admission of evidence of the defendant's 
situation as respects property,—the action being for slander. 
Mr. Justice DUNCAN, in delivering the opinion of the court, 
thus remarks upon this exception: ‘This inquiry into the con- 
dition of the defendant has constantly been made, and has al- 
ways been applied to those cases where damages are designed 
not only as a satisfaction for the injury, but as a terror to oth- 
ers, and as a proof of the detestation of juries. The imputa- 
tion of want of chastity to a man, is actionable; yet, unless 
under very peculiar circumstances, only nominal damages would 
be given. The pecuniary injury might be as great to him as the 
same imputation would be to a female. In the latter case they 
would always bear some proportion to the estate of aslanderer, 
and the condition in life of the party slandered.’”” And why? 
because the injury is greater. When Nathan reproved David 
in the parable of the ewe lamb, the respective stations in life of 
the parties, are set forth in simple yet strong language, (2 Sam- 
uel XII., 1 6,) a striking example to show that the natural 
sense of man considers the injury aggravated by the elevated 
and prosperous condition of the wrong doer, in contrast with 
the humble lot of the injured. Nor is it otherwise in a legal 
point of view. (eed vs. Davis. 4 Pick. 218.) How the inju- 
ry to the public, (for which alone punishment is designed) is 
affected by the difference in sex, it is difficult to conceive.— 
Judge DuNcAN concludes the opinion by saying, ‘“‘ Damages are 
given by way of example. That which would be exemplary as 
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to one, would not make another feel,—would be no terror to 
him.”’ With equal truth, what is a compensation from one, 
would not be from another. The conclusion as to the admissi- 
bility of the evidence is correct, but the reasoning upon which 
it rests, is not altogether satisfactory. 

In Pastorius vs. Fisher, (1 R. 27,) there is a dictum by Mr. 
Chief Justice Gibson, that ‘“ In personal actions damages are 
given not to compensate, but to punish.” The dictum is clear- 
ly obiter, and cannot be regarded as authority. 

In Taylor vs. Morgan, (3 Watts, 833,) an action of trover, 
Mr. Justice Rogers, in delivering the opinion of the court, af- 
ter saying that ‘In general the value of the article at the time 
of the conversion is the measure of damages,” continues, “ It 
is easy to conceive cases where the measure of damages which 
is in general given, would be a very inadequate remedy. As 
when a merchant’s commercial securities are withheld from him 
by a depository or bailee, it may be to the entire ruin of his 
commercial credit. When there is more than an ordinary 
wrong, either in the taking or the detention, justice seems to 
require something in addition, as a compensation to the injured 
party, and a punishment to the wrong-doer.” hat is, a com- 
pensation equivalent to the injury; the punishment is the ne- 
cessary incident—not an independent addition. 

In 1836, the case of McBride vs. McLaughlin, 5 Watts 375, 
came before the Supreme Court. It is perhaps the most im- 
portant one upon this subject. The action was for wilful and 
malicious abuse of process; and the main point before the 
court, was as to the right to recover “vindictive damages.”— 
The judge below, (Grimr,) charged the jury that if they believ- 
ed “the defendants acted in a deceitful, harsh, cruel or op- 
pressive manner, they may give not only compensatory, but 
exemplary and vindictive damages.” The judgment was af- 
firmed in error, and Mr. Chief Justice Gipson, in delivering 
the opinion of the court, lays down the position that ‘“‘ Whate- 
ver be the speculative notions of fanciful writers, the authori- 
ties teach that damages may be given in peculiar cases, not 
only to compensate, but to punish. ‘There are offences against 
morals to which the law has affixed no penalty as public wrongs, 
and which would pass without reprehension did not the provi- 
dence of the courts permit the private remedy to become an in- 
strument of public correction.” And the reasoning throughout 
the opinion is directed to proof of the fact that the courts do 
“‘ permit the private remedy” to be thus diverted from its legit- 
imate end,—not to furnish any justification for their so doing. 
The judge below uses the terms “exemplary and vindictive” in 
a loose sense. to express compensation for the enhanced injury 
arising from “a deceitful harsh, cruel or oppressive manner.” 
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The court above take the terms in their literal sense and pro- 
ceed to sustain the position ; relying, in addition to cases cited, 
upon the damages beyond the value of the service, given in ac- 
tions for seduction, and the admission in evidence of the de- 
fendant’s circumstances in actions for personal tort. ‘It is 
idle to say that the loss of service is not the real gravamen.— 
The law tolerates no anomaly so monstrous as a count for one 
cause of action and a recovery for another.’ Can it then look 
with complacency upon the more monstrous anomaly of confus- 
ing the wrong done to the public, with the injury to the individ- 
ual, and allowing the party aggrieved to pocket the additional 
sum inflicted as punishment—which is in the nature of a fine, 
and should go to the public treasury ? Why not suffer the plain- 
tif to imprison the defendant in his own house, by way of pun- 
ishment ? Upon the admission in evidence of the defendant's 
circumstances, the Chief Justice remarks, ‘‘ The extent of an 
injury has no imaginable relation to the means of him who is to 
repair it.” This hardly accords with the general sense of man- 
kind ; nor does it avail for the purpose intended,—to show that 
the damages are increased in order to punish; for the same 
punishment is inflicted upon rich and poor, except so far as the 
station of the one increases the public injury. But the same 
circumstances which increase the enormity of the public wrong, 
enhance the individual injury. 

The authorities relied upon are not satisfactory. Churchill 
vs. Watson, 5 Day 143, was an action of trespass de bonis as- 
portatis. Upon a motion for a new trial, Mr. Justice SMitru 
said ‘In addition to the actual damage which the party sus- 
tains, in actions founded in tort, the jury are at liberty to give 
a further sum, which is sometimes called vindictive, sometimes 
exemplary, and at other times presumptive damages.” But 
that the learned judge does not mean that the defendant is to be 
punished beyond what is incident to the payment of a compen- 
sation, but simply that he shall receive full and ample remuner- 
ation for all the jury sustained, both that admitting of accu- 
rate pecuniary measurement, and that necessarily more or less 
indefinite, is very evident from his further language in enlarge- 
ment and explanation of his meaning; which takes away all 
necessity of resorting to the idea of a distinct punishment to 
account for the enhanced damages. 3 Starkie’s Evd. 1450, is 
merely to the effect, that the amount of damages is not confined 
to ‘the mere pecuniary loss,’’ but “the malicious conduct of 
the defendant and the degree of insult with which the trespass 
was attended,’ may be shown by giving in evidence “all the 
circumstances which accompany and give a character to the 
trespass,” and that damages may be given in respect to such 


malice, &c. The only shade of a justification of ‘ vindictive 
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damages”’ in this, is the phrase respecting “the malicious con- 
duct.” But what is malice, as applied to this species of action ? 
“Tt is,” says Mr. Justice DuncAN, in Sommer ys. Wilt, 4 8. 
& R. 24, “not individual malevolence, as by some it is mista- 
ken for. It is an improper act, injurious to another, proceed- 
ing from an improper motive, whether it be done propter odium 
vel causa lucrt. Tillotson vs. Cheetham, 3 Johns. 56, was an 
action for libel, and Mr. Chief Justice Kent, upon a motion to 
set aside the assessment of damages, sustains the doctrine of 
‘exemplary damages” laid down by him in very strong terms, 
in his charge to the jury, by reference to the cases of Huckle 
vs. Money, 2 Wils- 205; Tullidge vs. Wade, 3 Wils. 19; and 
Pritchard vs. Papillon, 10 How. St. Tr. 870, and adds, ‘That 
it is too well settled in practice, and too valuable in principle, 
to be called in question.” Yet Lord Kenyon in 1793, had im- 
pliedly at least, overruled the doctrine of “exemplary dama- 
ges” as suggested in the three cases cited, or its extention be- 
yond the action for seduction,—even to crim. con. Weldon vs. 
Timbrell, 5 T. R. 860. And Lord Mansrietp in Thorley vs. 
Kerry, 4 Taunt. 866, expressly stated the purpose of an action 
for libel to be, ‘to recover a compensation for some damage 
supposed to be sustained by the plaintiff by reason of the libel. 
The tendency of the libel to provoke a breach of the peace, or 
the degree of malignity which actuates the writer, has nothing 
to do with the question.” Of Huckle vs. Money, Mr. Justice 
Duncan observes in Kuhn vs. North, ‘“ The history of that day 
informs us that the trials put the nation in a general ferment, 
and then their verdicts were given flagrante ira.” And Mr. 
Chief Justice Gipson himself, expresses in this very case of 
Mc Bride vs. McLaughlin, strong disapprobation of Huckle ys. 
Money. Pritchard vs. Papillon has no greator weight than 
can be given to a dictum of the infamous Lord Jefferies, utter- 
ed in the heat of a political trial. Woert vs. Jenkins, 14 Johns. 
352, was an action of trespass for beating the plaintiff’s mare ; 
by reason whereof she died. The judge below charged the 
jury “that if they believed, as he did, that the defendant had 
whipped her to death, the jury had a right to give smart mo- 
ney.” ‘The court upon a motion to set aside the verdict as ex- 
cessive, approved the Judge’s charge, aud added ‘“ We should 
have been better satisfied with the verdict, if the amount of 
damages had been greater and more exemplary.’’ There is no 
ground for interpreting this case as an authority for the pun- 
ishment of defendants in civil actions. The injury to the plain- 
tiff, owing to “ circumstances of great barbarity on the part of 
the defendant,” was far greater than if he had accidentally 
killed the mare. It was an enhancement of the injury, for 
which no one would consider the extra $15 or $20 given beyond 
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the value of the animal, as a full compensation. It may be ob- 
served here, that in perhaps none of the cases relied upon, have 
the damages been so large as to afford ground for any reasona- 
ble dissatisfaction with the verdict, viewed in the light of com- 
pensation. Yet there being no certain standard for the gov- 
ernment of the jury, there has always existed an opportunity 
to move for a new trial, or to set aside the assessment, on the 
ground of excessive damages. In Benson vs. Frederick, 3 Burr. 
1845, though Lord MANSFIELD said “ He thought the damages 
were very great and beyond the proportion of what the man 
had suffered,” yet acknowledged that “the man, though not 
much hurt indeed, was scandglized and disgraced.”” Nor does 
it appear from the report of the case, that anything had been 
said to the jury about punishment ; or that the damages were 
given with any other view, than as compensation, not only for 
the ‘suffering’ or “hurt,” but also, for the scandal and dis- 
grace,—undoubtedly far the greater part of the injury. The 
authorities and reasoning relied upon by the Chief Justice, 
seem hardly sufficient to support the position taken. But if 
this case is considered so strong as to settle the point in Penn- 
sylvania, that ‘vindictive’ and “exemplary”? damages may be 
given, it should not be extended beyond those “ peculiar cases” 
referred to as “offences against morals to which the law has 
annexed no penalty as public wrongs.” 

In KeCabe v. Morehead, (1 W. & 8. 513,) Mr. Justice Ser- 
geant relies upon Brizsee v. Maybee, (21 Wend. 144,) as an au- 
thority that “‘exemplary damages’’ may be given in replevin. 
But he extends the meaning of the term no farther than does 
the original case; in which Mr. Justice Cowen speaks of “‘ smart 
money’ or “exemplary damages” as supplying the place of an 
“‘independent action for a vexatious suit.”” But as such “ inde- 
pendent action’’ cannot be brought for punishment alone, can 
its substitute be made to perform an office of which it is itself 
incapable ? 

Mr. Justice Kennedy in Philips v. Laurence, (6 W. & S. 
154,) gives as an example of unliquidated damages, ‘“* Wherever 
the nature of the case is such that the jury with a view to pro- 
mote the peace and quiet of society, and to protect every one in 
the full enjoyment of his rights, are at liberty to give vindictive 
or exemplary damages,’’—thus taking it for granted that dam- 
ages may be given with that view; but it can justly but serve 
the purpose of illustration for which it was introduced, and not 
be extended as an authority for the doctrine. 

In Rose v. Story, (1 Barr, 190,) an action of trespass for 
taking Plaintiff's horses, Mr. Justice Rogers, in delivering the 
opinion of the court says, ‘‘ The only just rule of compensation 
will be, to remunerate him for the amount of injury he has sus- 
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tained, which is commensurate with his interest in the chattle. 
Beyond that, upon no principle of law or equity, is the jury 
permitted to go, unless in cases of gross oppression or aggrava- 
tion, when the jury may mulct a party with vindictive damages.” 
Were it not for the use of the term “ vindictive,” no one would 
construe the language of the learned judge as meaning anything 
more, than that, aggravation and oppression increasingt he in- 
jury, the plaintiff would be entitled to recover in proportion. 
The term is used in that loose sense, so common in the books. 

In Good v. Mylin, (8 Barr, 51,) the Supreme Court overrule 
their own recent decisions in Wilt v. Vickers, 8. W. 235,) and 
Rogers v. Fales, (5 Barr, 159,) and refuse to affirm that part of 
the charge of the judge below, which allowed damages to the 
plaintiff beyond the injury actually sustained, “for the trouble 
and expense of establishing his right ;” they add “It would 
have been safer to put the case on the same ground, as an ac- 
tion for the seduction of a daughter, in which damages beyond 
the value of the service are constantly given, to punish the of- 
fender.’’ Yet to “subject a party to a blind and an unbridled 
discretion,” (Alexander v. Herr, 11 P. 8. R. 539,) of a jury as 
to punishment, is much more dangerous and unreasonable, than 
to allow the jury to compensate for expenses of counsel ; and 
time spent in attending court,—matters reasonably certain in 
calculation. ‘To commit punishment to “the arbitary will of a 
jury,” is an approximation to Lynch Law. 

Mr. Justice Bell in Amer v. Longstreth, (10 Barr, 145,) stat- 
ed the abstract rule to have been correctly laid down in the 
charge to the jury, that “In these actions of trespass, the jury 
are not confined to the actual damage sustained ; they may go 
beyond tliat, if the case shows a wanton invasion of the plain- 
tiffs rights or any circumstances of aggravation or outrage. 
This is for the jury to determine, and within reasonable bounds, 
it is a matter peculiarly within their control.” There is no 
mention here of punishment; circumstances are alluded to which 
may go to increase the injury, and of course the damages as 
compensation; yet the learned judge refers subsequently to 
damages for such acts, as “vindictive.” 

The conclusion to be derived from a review of the cases is, 
that the doctrine of administering punishment in civil actions 
as a distinct matter, is unsustained by any satisfactory reason 
or authority. Loose, hasty and unguarded expressions of 
judges, whose minds have been naturally worked upon by the 
harrowing details of acts which rouse the indignation, but for 
punishment of which, in some cases, no legislative provision 
exists, have been so frequent, that they have been allowed to 
make up a deficiency in weight of authority, by their number. 
The very few of the cases, in which any authority is cited, to 
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sustain the position—the unsatisfactory nature of those that 
are cited,—and general references to ‘ numberless’’—‘ often 
repeated’’—and “ well-settled” decisions confirm this view; 
for these expressions not being justified by authorities cited, 
must have reference to the nisi prius language of judges, in the 
course of trials, involving in many cases, most sickening details 
of heart-breaking cruelty and oppression. Especially is this 
true of actions for seduction, where the feelings are wrought 
upon in the highest degree. A still less number of the cases, 
than those which rely upon authorities cited, furnish any rea- 
soning to support the doctrine. 

The strongest reasons, on the contrary, exist, why this doc- 
trine should not be upheld. To a full compensation for all the 
injury an individual has suffered, so far as human resources can 
avail, and within bounds which will admit of some reasonable 
certainty, there can be no objection. It is true that “it is a 
fallacy to suppose that every successful plaintiff has a right to 
be made whole by a verdict which is, at best, only an approxi- 
mation to perfect justice.” (Good vs. Mylin, 8 Barr, 56.) 
There are wrongs for which compensation by human means is 
impossible, ‘‘ which cannot be estimated in money :”’ 

‘You cannot minister to a mind diseased.” ‘You cannot 
redress a man who is wronged beyond the possibility of redress: 
the law has no means of restoring to him what he has lost.” 
But because there are wrongs for which full compensation is im- 
possible, it is no reason that the jury should be told they can- 
not give compensation to the utmost possible extent, but may 
punish the defendant, and the plaintiff will be allowed to pocket 
the punishment. And it is strange, that the same courts which 
do not allow an item of so little uncertainty as counsel fees to 
be considered by the jury in assessing damages, will permit 
them to punish the defendant. The civil courts in this way, 
put their hands into the pocket of one man with the distinct 
purpose of punishment, and instead of depositing the sum in the 
public treasury where it properly belongs, transfer it to anoth- 
er, without any authority for so doing. If “the providence of 
the courts’ is to “ permit the private remedy to become an in- 
strument of public correction,” it would seem but a slight ad- 
vance, to make “public correction” the only object of the pri- 
vate remedy. 

In an action for libel, where the truth is a bar to the recove- 
ry of compensation, why allow it to interfere with “ vindictive 
damages,” when it is no defence to an indictment? If punish- 
ment is to be mixed with civil actions, the same principles should 
be applied in its administration, as govern the criminal prose- 
cution. There would seem as much reason for allowing purely 
vindictive actions, i. e. actions brought simply with a view to 
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punish, as for “combining the interest of society and of the 
aggrieved individual,” by permitting ‘ vindictive’’ in additon to 
compensatory damages. 

No analogy can be drawn from the fact, that in England 
‘some public prosecutions may be allowed to enforce civil com- 
pensations for the private injury.’ (Chit. Gen. Prac. Am. 
edit. p. 17.) The compensation there, is paid to the prosecu- 
tor, of course undivested of its incident punishment; the pun- 
ishment as punishment, is a matter for the public ;—the indi- 
vidual is allowed no hand in that. The combining of compen- 
sation to the injured husband, with punishment in the shape of 
imprisonment of the ravisher, in an action for the abduction of 
a wife, was a statutory provision, and the punishment was not 
discretionary with the jury, (Stat. Westm. 1. ¢. 13.) 

In crim. con. where the husband, if he be privy to the inter- 
course, cannot maintain an action, ( Wasley v. Bissett, 2 T. R. 
168, n.); what reason for this rule, if the wrong doer is to be 
punished? Why should the guilt of the husband interfere with 
the punishment of the adulterer ? Can the two separate public 
wrongs, negative each other? In case of a joint trespass, where 
damages are assessed jointly, and cannot be severed with a view 
to the relative participation of the defendants; if ‘‘ vindictive 
damages’ are to be given, the defendants are punished alike— 
an injustice not suffered in criminal prosecutions. Or, if the 
damages be collected from one, what is worse, the punishment 
is borne by him alone,—the rest escape scot free. Why not 
permit a personal action to survive, if punishment is to enter 
into its composition? The offender should be punished, whether 
the injured party be dead or alive. 

The true principle upon this subject of damages—the princi- 
ple which is sustained by numerous authorities and by sound 
reason is that the plaintiff may recover a compensation com- 
mensurate to the injury received,—that the jury are to exer- 
cise a sound discretion—in a manner, as chancellors ;—and as 
equity is not an indefinite anything, so the jury in giving dama- 
ges, are to be governed by such restrictions, as the necessity of 
the case, or general and long practice have led the courts to 
establish. Weaver v. Ward, (Hob. 14); Bird v. Randall, (3 
Burr. 1352); Watson v. Christie, (2 Bos. & Pull. 225); Rock- 
wood v. Allen, (7 Mass. 256) ; Leland v. Stone, (10 Mass. 462); 
Edwards v. Beach, (3 Day, 450); Lincoln S. § S. R. R. Co., 
(23 Wend. 435); Hull v. Richmond, (2 W. & M. 346); Bussy 
v. Donaldson, i Dall. 207); Laing v. Colder, (8 Barr, 481) ; 
Alexander v. Herr, (11 P. 8. R. 539.) 

To allow punishment to be taken into consideration in assess- 
ing damages, is carrying judicial legislation to an unjustifiable 
extent. it is a matter not beyond the reach of legislation ; if 
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there is not a sufficient number of modes of punishment already 
provided, others can be devised. ‘To leave it to twelve men, to 
do that which is, in fact, emphatically special legislation, is 
giving to a limited number—not representing the whole, but 
merely as individuals—a power which is denied even the legis- 
lature itself. Punishment is ever certain—defined—fixed, at 
least within certain limits, and is never committed to the jury 
to inflict ; it is entirely without their province,—it is entrusted 
to the court. Even in cases where double or treble damages 
may be given, it is the court, and not the jury, who increase 
them. if then, the same action is to “ blend the interest of 
society and of the aggrieved individual,”’ let a provision to that 
effect be made by the legislature. Those wrongs for which no 
public punishment has been provided, it should be taken for 
granted that the majority do not desire punished, or do not 
think it expedient. Why then entrust to a very small minority, 
in no representative capacity, the power of punishing, in par- 
ticular cases. It is a dangerous license, unless indeed, the pro- 
gress of time is to commit everything to the jury, leaving noth- 
ing for the court. 8. C. 


April 2d. 1851. 


United States Circuit Court—New York. 
THE FUGITIVE SLAVE LAW. 


On the Bench—Hon. Judges Netson & Berrs. 


On the 7th April 1851, the Grand Jury being empannelled 
and sworn, the Hon. SAMUEL NELSON, one of the Judges 
of the Supreme Court of the United States, then presiding at 
the Circuit Court, delivered the charge to the Grand Jury. 
After giving the necessary instructions relative to the usual and 
pending business of the Court, the learned judge proceeded to 
struct the jury relative to the late act of Congress of the 18th 
September 1850, commonly known as “the fugitive slave law.” 
The following are extracts from the charge :— 

Besides these instructions in respect to the cases on the cal- 
endar of the District Attorney, furnished to the court, I desire 
to call your attention, with some particularity, to a recent act 
of Congress, commonly called the “ Fugitive Slave law,” pass- 
ed September 18, 1850. 

This act has been the subject of much comment since its pass- 
age, and of various and conflicting opinions, both as concerns 
the constitutional principle involved, and the matters in detail, 
embodied in its several provisions. It is a law against which 
open resistance to its execution has been recommended in some 
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quarters as unconstitutional; and in others, whether constitu- 
tional or not. If all persons concerned, directly or indirectly, 
in this resistance, or in any obstruction to its due execution, 
are guily of an offence, and subjected to heavy punishment, 
criminally, and, also, by civil damages to the aggrieved party, 
it is proper that the law should be understood, so that those, if 
any there be, who have made up their minds to disobey it, may 
be fully apprised of the consequences. 

The act, as you are aware was passed for the purpose of car- 
rying more effectually into execution a provision of the consti- 
tution of the United States—namely, a part of the second sec- 
tion of the fourth article. That provision is as follows :—“ No 
person held to service or labor in one State, under the laws 
thereof, escaping into another, shall, in consequence of any law 
or regulation therein, be discharged from such service or labor, 
but shall be delivered up on claim of the party to whom such 
service or labor may be due.” 

At the time of the adoption of the constitution by the con- 
vention, September 17, 1787, slavery existed, I believe, to an 
extent, more or less, in each of the States then composing the 
confederacy; about one-fifteenth of the population of New York 
were slaves. The proportion of the New England States was 
much less; also, in Pennsylvania; New Jersey, about the same 
as New York. All the original States, therefore, were inter- 
ested, more or less, in the adoption of this provision into the 
constitution, but more especially the Southern States, where, 
speaking generally and without strict accuracy, about half the 
population consisted of this class. 

It was, however, anticipated that, in the progress of time, 
slavery, while it would increase in the South, would diminish 
and finally become extinguished in the North. 

So just was this provision regarded at the time by the mem- 
bers of the convention, and necessary for the security of this 
species of labor and the existence of friendly relations between 
the different members of the Union, that it was adopted without 
opposition, and by a unanimous vote. 

It was of the deepest interest to the Southern States, as, 
without the provision, every non-slaveholding State in the Union 
would have been at liberty, according to the general law of na- 
tions, to have declared free all runaway slaves coming within 
its limits, and to have given them harbor and protection against 
the claims of their masters. We need not say, at this day, that 
such a state of things would have led inevitably to the bitterest 
animosities, especially between border States, and have been 
the source of perpetual strife, and of the fiercest passions be- 
tween the Northern and Southern portions of the Union. 

The evil was felt at the time by the Southern portion, as the 
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articles of confederation contained no such provision; and it 
was to guard against it, and to lay a foundation that would afford 
future security, and preserve the friendly relations and inter- 
course of the States, that the provision was incorporated into 
the fundamental law. No one conversant with the history of 
the convention, and particularly with the difficulties that sur- 
rounded this subject in almost every stage of its proceedings, 
can doubt, for a moment, that without this, or some equivalent 
provision, the constitution would never have been formed. It 
was of the last importance to the Southern portion of the Union, 
and could not have been surrendered without endangering their 
whole interest in this species of property. It is not surprising, 
therefore, that it is still adhered to with unyielding resolution, 
and is made the ground work of a question upon which the con- 
tinued existence of a Union, thus formed, is made to depend. 

The clause in the constitution is general, and simply declares 
that the slave escaping into another State, shall not thereby be 
discharged by any law or regulation of the State to which he has 
fled; but shall be delivered up on claim of the person to whom 
the service is due. 

The mode of delivering up to the claimant is not prescribed, 
and, until regulated by law, continued to be the source of em- 
barrassment to the masters, and of disturbance and disquietude 
among the States. 

This led to the first act of Congress, passed 12th February, 
1793, during the sitting of the second session, held under the 
constitution. It was enacted by a body of men, several of whom 
had been distinguished members of the convention, and is fram- 
ed in its leading features in the spirit of the provision of the 
constitution, which it was designed to carry into effect. It is 
signed by Jonathan Trumbull, of Connecticut, as Speaker of 
the House of Representatives, John Adams, Vice President, 
and President of the Senate, and approved by George Wash- 
ington, President of the United States, and was passed on the 
urgent recommendations of the Governors of Pennsylvania and 
Virginia, between whose States a difficulty had arisen in the 
surrender of fugitives. 

The first section on the subject declares, that when any per- 
son held to labor in any of the United States, or in either of 
the territories, under the laws thereof, shall escape into any 
other State or territory, the person to whom such labor may be 
due, shall be authorized to seize, or arrest, such fugitive, and 
take him or her before any judge of the Circuit or District 
Courts of the United States, residing or being within the State, 
or before any magistrate of a county, city or town corporate, 
wherein such arrest shall be made, and upon proof to the satis- 
faction of the judge, or magistrate, either by oral testimony or 
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affidavit, that the person so arrested, owes service to the person 
claiming him or her, it shall be the duty of the judge, or magis- 
trate, to give a certificate thereof to such claimant, which shall 
be a sufficient warrant for his or her removal to the State or 
territory from which he or she fled. 

The remaining section inflicts a penalty upon any person who 
knowingly obstructs or hinders the claimant from arresting the 
fugitive, or rescues the same from him, or harbors or conceals 
the fugitive after notice. 

This act has been on the statute book, and in operation for 
more than fifty-seven years; and its constitutionality recognia- 
ed and affirmed by the courts of Massachusetts, Pennsylvania, 
and New York, and by the Supreme Court of the United States 
in Prigg vs. The Commonwealth of Pennsylvania, 16 Peters 
439. (2 Pick. Rep. 11, Commonwealth vs. Griffen; 5 Serg. 
and Raule 62, Wright vs. Deacon; 9 Johns. R. 67, Glen vs. 
Hodges and 12 Wend. Rep. 311 Jack vs. Martin. 8S. C. 12 
ib. 507) and has never been denied by any court with the quali- 
cation that will be presently noticed. 

The case of Prigg vs. The Commonwealth of Pennsylvania 
in the courts of that State, is no exception to the remarks as 
the jury found a special verdict, and the judgment was entered 
pro forma by agreement of council for the purpose of carrying 
the question before the Supreme Court. 

Doubts had been expressed, and, in some instances, decided 
opinions given by State judges, that it was not competent for 
Congress to confer upon State magistrates the power to carry 
into execution a law of Congress, inasmuch as the judicial power 
of the federal government was vested by the constitution in a 
Supreme Court, and on such inferior courts as Congress might 
ordain and establish. It was also argued with much force, that 
if Congress possessed this power, it might burden the State 
judiciary and magistrates with duties that would be incompati- 
ble with, or embarrass the faithful discharge of those which con- 
cerned the State. 

Influenced by these views, or some other, the Legislatures of 
some of the States passed laws forbidding their own magistrates 
from acting under the law in the surrender of fugitives, and en- 
forced the prohibition with heavy penalties. It is not doubted 
but that it was entirely competent for the State to prohibit their 
own magistrates from assuming the duty of executing the law; 
but it was held, in Prigg vs. The Commonwealth of Pennsylva- 
nia, to be clear, that if not so forbidden, it was competent for 
them to act, and that the exercise of the authority under the 
law would be valid and binding upon all the parties concerned. 

This interference of the State Legislatures greatly paralyzed 
the execution of the law; and, indeed, had the effect, for the 
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time being, to abrogate, virtually, the provision of the constitu- 
tion. It left but one, or at most, two officers in a State compe- 
tent to execute it, as the power was thereby restricted to the 
District and Cireuit Judges of the United States. Our own 
State, as early as 1830, forbid their magistrates from acting, 
under the penalty of fine and imprisonment. (2 R. 8., 464, $14.) 

These, and other more direct interferences by legislative acts 
of the States with the execution of the law of 1793, together 
with the open resistence with which its execution was met, in 
some instances, by combinations against law, led, necessarily, 
to the recent supplementary act; and to which I wish now par- 
ticularly to call your attention. 

This act is designed first, to substitute officers of the federal 
government in the place of these State magistrates; and second, 
to arm the officers with sufficient power and authority, to enable 
them to execute the law against any resistance, actual or threat- 
ened, and in whatever form it might be presented. The act 
has grown out of the exigencies and necessities to which I have 
referred; and was forced upon the attention of Congress, mainly, 
by the legislative interferences of the States. 

Had not the law of 1793 been thus crippled, it would, proba- 
bly have afforded all the means necessary to the execution of the 
constitutional provision. 

This supplementary act is obviously framed with great skill 
and care; and bears upon its face the deep conviction of the 
body that enacted it, that the constitutional provision has not 
only been disregarded, but, that a settled purpose, a fixed de- 
termination, existed in some portions of the country, to set its 
obligations at naught. The act meets this condition of things 
real or supposed, and clothes the public authorities with powers 
adequate to the exigency. 

It confers authority upon commissioners appointed by the 
Circuit Courts of the United States, in addition to the judges, 
to carry into execution its several provisions, and makes it the 
duty of the marshals and deputy marshals to execute all war- 
rants and precepts issued by the judges or commissioners under 
the act, subjecting them to a fine of $1,000 to the use of the 
claimant in case of refusal, and after the arrest, and while the 
fugitive is in their custody, if he or she is allowed to escape with 
or without their assent the marshal is made liable upon his 
official bond to be prosecuted for the benefit of the claimant for 
the full value of the slave. 

The commissioners are also empowered, within the counties 
in which they respectively reside, to appoint, in writing, one or 
more suitable persons, from time to time, to execute all warrants 
and other process issued by them in the performance of their 
duties, with authority to the commissioners, or the persons thus 
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appointed, to summon and call to their aid the by-standers or 
posse of the county, when necessary to insure the due execu- 
tion of the law; and it is made the duty of the citizens thus 
called to the aid of the officers, to assist in the execution of the 
process whenever their services are required. 

The act further provides, that the claimant may pursue and 
reclaim the fugitive, either by procuring a warrant from the 
court, judge or commissioner of the proper circuit, district, or 
county, for his apprehension, or by arresting him, or her, where 
it may be practicable without warrant, and by taking, or caus- 
ing the fugitive to be taken forthwith, before the proper officer, 
whose duty it is made to hear and determine the case in a sum- 
mary manner; and upon satisfactory proof, either oral or by 
deposition properly taken and certified, that the person so ar- 
rested owes service and labor to the claimant in the State or 
territory from whence he or she fled, and that they had escaped 
from such service, to grant a certificate to the claimant, setting 
forth substantial!y the facts of the case. 

This certificate is made conclusive evidence of the right of the 
claimant to remove the fugitive back to the State or territory 
from whence he or she had escaped, and is declared to be suf- 
ficient authority to prevent all molestation of the claimant by 
any process issued by any court, magistrate, or other person 
whomsoever. 

The act subjects to fine and imprisonment, and also to civil 
damages to the party aggrieved any and every person who shall 
knowingly obstruct, hinder or prevent the clamant or his agent 
from arresting the fugitive, either with or without process, or 
who shall rescue, or attempt to rescue the same from the cus- 
tody of the claimant or his agent, or who shall aid or assist, 
directly or indirectly, in the escape of the fugitive, or who shall 
harbor or conceal the same so as to prevent the discovery and 
arrest after notice that such person is a fugitive from service. 

The act further provides that if the claimant or his agent shall 
make affidavit, after the certificate is granted, that he has rea- 
son to apprehend a rescue by force, before the fugitive can be 
taken beyond the limits of the State in which the arrest is made, 
it shall be the duty of the marshal or officer making the arrest, 
to retain the fugitive in his custody, and to remove the same to 
the State whence he or she had escaped, and there to deliver 
them to the claimant or his agent; and to employ as many per- 
sons as he may deem necessary to overcome such force ; and to 
retain them in his service so long as in his judgment the cir- 
cumstances may require. 

These, together with some regulations as to the mode of 
proof before the judge or commissioner, embrace substantially 
every material provision of the act. And it will excite, I think, 
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some surprise, after the determined opposition to its passage, 
and even threatened, and, in some instances, actual resistance 
to its execution in certain quarters, when it is seen, that there 
is not a power conferred upon those appointed to administer it 
judicially, but what was conferred upon the judges and other 
State magistrates under the act of 1793—a law approved by 
Washington and Adams, and enacted by the fathers and found- 
ers of the republic—not one. It is simply, in this respect, a 
substitution of the commissioners in the place of the State mag- 
istrates, who were disabled, and prevented from discharging the 
duty by the State authorities. Full confidence was reposed in 
them by the federal government, so long as they were permitted 
to act. When thus disabled, other officers were selected of 
necessity, to supply their places. This is the only difference, 
as it regards the judicial authority conferred by theact. Neither 
is there any power conferred by it onthe claimant, his attorney, 
or agent, but what is found in the act of 1793—not one. All 
the additional powers are conferred upon the ministerial officers-— 
the marshal and deputy marshals—who are required to execute 
the warrants and other process issued in pursuance of its pro- 
visions, and which warrants and process are the same as those 
provided for in the previous act, and none others. Every ground 
of opposition to this recent act, distinguishable from opposition 
to the former, is exclusively referrable to the powers with which 
the marshal and his deputies are armed, with a view to its exe- 
cution—powers essential to enforce obedience to the mandates 
of the officers, and to put down with a strong hand, if necessary, 
all disaffection, disorder, insubordination, or resistance, in what- 
ever form presented. The apprehension that any new or exor- 
bitant powers have been vested in the judges or commissioners 
is entirely groundless; there is not even pretext for any such 
apprehension. The only apprehension for which there is the 
slightest foundation, is, that the powers which have been poss- 
essed by the judges and State magistrates, since the act of 1793, 
and now by the commissioners in their places, may be effectually 
executed ; that the law is made stronger than the combinations 
and treasonable influences arrayed against it; and that the pro- 
vision of the constitution may be enforced and executed in the 
faith and spirit with which it was adopted. 

Another subject arising out of the provisions of this law, and 
which has a material bearing upon its execution it is proper 
should be noticed. 

By the second section of the third article of the constitution, 
it is declared, that ‘The judicial power shall extend to all 
cases, in law and equity, arising under this constitution, the laws 
of the United States, and treaties made, or which shall be made 
under their authority.”’ 
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The powers, therefore, it will be seen, to execute this act of 
Congress belongs to the tribunals and authorities of the federal 
government ; and, in respect to these, can be executed only by 
such courts or officers as are specially designated in the act for 
the purpose. The power, therefore, is exclusively in these 
courts or officers, both as it respects the tribunals of the State, 
or others of the federal government. Neither can act or inter- 
fere in the execution of the law; and in case of any attempt of 
either to interfere or exercise the authority, its acts would be 
coram non judice and void. 

These propositions are elementary, and so obvious, as to re- 
quire no further comment. 

It seems to be supposed, however, in some quarters, that the 
State power, exercised by its tribunals, under the writ of habeas 
corpus, forms an exception to this generally admitted doctrine; 
and that through the agency of this writ the fugitive may be 
taken out of the hands of the federal officers, and the authority 
or propriety of the arrest or detainer inquired into, and the per- 
son discharged or remanded, according to the judgment of the 
State magistrate. This is the exception claimed to the exclu- 
sive power of the federal officers designated in the act. 

It is apparent, if this exception can be maintained, there is 
an end to the complete execution of the law; or, indeed, of any 
law of the general government by which the party is subject to 
an arrest. It is not claimed that the State magistrate can ad- 
minister the act and enforce its provisions, under this writ, as 
that authority, as we have seen, is confined to the tribunals ap- 
pointed by it for the purpose. The fugitive must be taken, 
therefore, if taken at all, out of the hands of the federal officers 
by force of some other law; and the question whether he or she 
shall be discharged or remanded, will depend upon the applica- 
tion of that law to the particularcase. What that law is, or may 
be, must necessarily depend upon State regulation; and the 
rights of the claimant, under the constitution and laws of the 
Union, will be thus determined by a law of the State. 

The effectual abrogation of the act, by the interposition of 
this writ, if admitted, will be still more apparent, when we re- 
flect that the power exercised under it is such as our State Leg- 
islatures may choose to prescribe; and that the State tribunals 
are not only invested with that power, but, if they act at all, 
are bound to act in obedience to, and in conformity with it. 
There is no limit, therefore, to the extent of the powers that 
may be exercised under this proceeding, in respect to the arrest 
and detainer of the fugitive, but the discretion of the State Leg- 
islatures. They may confer jurisdiction upon their magistrates 
to re-examine and revise the acts and decisions of the federal 
tribunals, out of whose hands the fugitive is taken, and the 
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State magistrate would be bound to execute the power accord- 
ingly. 

it is manifest that it would be impossible to uphold the due 
execution of the law with the admission of any such authority. 

Conceding, however, the soundness of this general view, and 
the inability of the State tribunals to interfere with the federal 
authorities, when they are acting upon cases arising under the 
constitution, laws of Congress, or treaties; still, it is argued, 
that they possess the power, under this writ, to inquire into the 
legality of the authority under which the prisoner is held; and 
which may involve the constitutionality of the law, and jurisdic- 
tion of the court or officers. 

But is obvious that the existence of either power, on the part 
of the State tribunals, would be fatal to the authority of the 
constitution, laws, or treaties of the general government. No 
government could maintain the administration, or the execu- 
tion of its laws, civil or criminal, if their constitutionality, or 
the jurisdiction of her judicial tribunals, was subject to the de- 
termination of another. We need not stop, however, to discuss 
this question, as it arose and was settled in the case of the 
United States vs. Peters (5 Cranch, 115), more familiarly 
known as Olmstead’s case. The Legislature of Pennsylvania 
had passed an act declaring that the jurisdiction claimed by the 
District Court of the United States was unconstitutional, and 
empowered the Governor to resist the execution of its judgment. 

Chief Justice Marshal, in delivering the opinion of the court, 
observed, “‘that, if the Legislatures of the several States may, 
at will, annul the judgments of the courts of the United States, 
and destroy the rights acquired under these judgments, the con- 
stitution itself becomes a solemn mockery; and the nation is 
deprived of the means of enforcing its laws by the instrumen- 
tality of its own tribunals.” He further remarked that, “If 
the ultimate right to determine the jurisdiction of the courts of 
the Union is placed by our constitution in the several State 
Legislatures, then this act concludes the subject; but, if that 
power necessarily resides in the supreme judicial tribunal of the 
nation, then the jurisdiction of the District Court of Pennsyl- 
vania over the case in which that jurisdiction was exercised, 
ought to be most deliberately examined ; and the act of Penn- 
sylvania, with whatever respect it may be considered, cannot be 
permitted to prejudice the question.” 

I need not add that the judgment was regularly enforced, 
notwithstanding the State act. 

There have been different opinions entertained by the judges 
of the States, as to their power, under this writ, to decide upon 
the validity of a commitment, or detainer, by the authority of 
the United States. But those, who have been inclined to en- 
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tertain this jurisdiction, admit that it cannot be upheld, where 
it appears from the return that the proceeding belonged exclu- 
sively to the cognizance of the general government. 

This necessarily results from the vesting of the judicial power 
of the Union in the federal courts and officers; and from the 
fourth article of the constitution, which declares, that ‘“ This 
constitution, and the laws of the United States, which shall be 
made in pursuance thereof, and all treaties made, or which shall 
be made, under the authority of the United States, shall be the 
supreme law of the land; and the judges, in every State, shall 
be bound thereby, anything in the constitution or laws of the 
State to the contrary notwithstanding.” 

If the exclusive power to execute the act is in the federal 
judiciary, and the act is to be regarded as the supreme law of 
the land, and to be obeyed as such, it is difficult to see by what 
right or authority its execution can be interfered with through 
the agency of this writ by State authorities. Any such inter- 
ference woutd seem to be a direct infraction of the constitution. 

It is proper to say, in order to guard against misconstrue- 
tion, I do not claim that the mere fact of commitment, or de- 
tainer of a prisoner by an officer of the federal government, bars 
the issuing or the exercise of the power under this writ. Far 
from it. Those officers may be guilty of illegal restraints of the 
liberty of the citizen, the same as others; and the right of the 
State authorities to inquire into them is not doubted; and it is 
the duty of the officer to obey the authority by making a re- 
turn. All that is claimed, or contended for, is, that when it is 
shown that the commitment or detainer is under the constitu- 
tion, or a law of the United States, or a treaty, the power of 
the State authority is at an end. Any further proceeding un- 
der the writ is coram non judice, and void; and in such a case, 
that is, when the prisoner is in fact held under process issued 
from the federal tribunal under the constitution, or law of the 
United States, or treaty, it is the duty of the officer not to de- 
liver him up, or allow him to pass from his hands in any stage 
of the proceedings. He should stand upon his process and au- 
thority, and if resisted, maintain them with all the powers con- 
ferred upon him for that purpose. 

We certainly do not anticipate any such exigency. Far from 
it. The habitual respect of the judiciary, State and national, 
for the law of the land, and legal authority, forbid it. But it is 
proper that the officers should know their rights and their duties, 
if, unfortunately, by possibility, any such exigency should arise. 

These views of the paramount authority of the laws of the fed- 
eral government in no way endanger the liberty of the citizen. 
The writ of habeas corpus secured to him, under that govern- 
ment, affords the appropriate and effectual remedy for any ille- 
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gality in the process, or want of jurisdiction of the court, or for 
any unconstitutionality of the law. The remedy is as prompt 
and summary, as when administered by the State judiciary, and, 
in this way, by conceding to each government the free, and un- 
obstructed execution of its own laws, and exercise of its own 
authority, harmony is maintained and perpetuated in the work- 
ing of our most complex system of government. 

The views we have presented will explain a provision in this 
act of 1850, which is somewhat obscure. I allude to the last 
clause of the sixth section, which declares that the certificate 
granted to the claimant to remove the fugitive “shall prevent 
all molestation of such person or persons by any process issued 
by any court, judge, magistrate or other person whomsoever.”’ 

This clause, doubtless, includes, among other process, the 
State writ of habeas corpus. It could not have intended, or, at 
least, ought not to be construed as intending to embrace that 
writ when issued by the federal judiciary, as Congress did not 
possess the powers to suspend it. As it respects the State writ 
we have seen, from the views expressed, that it is but declara- 
tory of the existing law, and not the introduction of any new 
principle. Without this clause the paramount authority of the 
certificate would have been the same so far as that process was 
concerned. 

It has been made a question upon this act, whether or not it 
was competent for Congress to confer the power upon the United 
States Commissioners to carry it into execution. As the judicial 
power of the Union is vested in the Supreme Court, and such 
inferior courts as Congress may, from time to time, establish, 
the judges of which shall hold their offices during good behavior, 
it has been supposed that the power to execute the law must be 
conferred upon these courts, or upon judges possessing this 
tenure. It is a sufficient answer to this suggestion that the 
same power was conferred upon the State magistrates under the 
act of 1793; and which in the case of Prigg vs. the Common- 
wealth of Pennsylvania, was held to be constitutional by the 
only tribunal competent, under the constitution, to decide that 
question. No doubt was entertained by any of the judges in 
that case, but that these magistrates had power to act, if not 
forbidden by the State authorities. 

The judicial power mentioned in this section, and vested in 
the courts, means the power conferred upon courts ordained and 
established by and under the constitution in the strict and ap- 
propriate sense of that term :—courts that comprise one of the 
three great departments of the government, prescribed by the 
fundamental law, the same as the other two—the legislative and 
the executive. 

But, besides this mass of judicial power belonging to the es- 
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tablished courts of a government, there is no inconsiderable por- 
tion of power, in its nature judicial—quasi judicial—invested, 
from time to time, by legislative authority in individuals, 
separately or collectivey, for a particular purpose ard limited 
time. 

This distinction, in respect to judicial power, will be found 
running through the administration of all governments, and has 
been acted upon in this since its foundation. A familiar case 
occurs in the institution of commissions for settling land claims, 
and other claims against the government, (2 St. at large, 8324- 
44().) 

A strong illustration will be found in this State under the old 
constitution of 1777. By that justices of the peace were ap- 
pointed by the council of appointment, and held their offices 
during the pleasure of that body. Yet the powers possessed by 
these magistrates were conferred by acts of the Legislature up- 
on the aldermen of cities, who were elected by the people. But 
I need not pursue the subject, as the question must be regarded 
as settled by the case referred to. 

The same answer may be given, also, to the objection found- 
ed upon the seventh amendment to the constitution, which pro- 
vides that, ‘in suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right of trial by jury 
shall be preserved.”’ 

The summary mode of hearing and deciding upon the claim 
to the service of the fugitive prescribed by the recent act, is the 
same as that prescribed by the act of 1793, which the court, in 
the case already referred to, held to be clearly constitutional in 
all its leading provisions. 

The proceeding contemplated by the clause of the constitu- 
tion in question, is not a suit at common law, within the mean- 
ing of that amendment. It settles conclusively no right of the 
claimant to the service of the fugitive, except for the purpose of 
the removal to the State from which he or she fled—no more 
than the proceeding, in the case of a fugitive from justice, for 
the purpose of removal, settles his guilt. The question of right 
to the service in the one case, and of guilt in the other, is open 
to a final hearing and trial in the States from whence they have 
escaped. After the arrival of the fugitive there, the certificate 
is no longer of any authority, or evidence of any right. 

Indeed, so obviously does the constitution contemplate a sum- 
mary hearing and decision in the matter, that the counsel for 
the State of Pennsylvania, in the case referred to, did not make 
it a point or call it seriously in question on an argument. 

I have now gone over the several provisions of this law, and 
some of the more material questions arising out of it; and, if I 
am not greatly mistaken, have shown that all the leading fea- 
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tures of it—all the principles involyed—have been either con- 
firmed by the only tribunal competent to pass upon them, or are 
so obvious, that no lawyer, I think, can entertain a well ground- 
ed doubt about them, and that Congress has but obeyed an im- 
perative constitutional obligation in its enactment. 

It is a law, therefore, which every citizen is bound to obey, 
and the public authorities to enforce with all the powers con- 
ferred upon them by the government. 

The legislatures of some of the States have passed laws bear- 
ing directly upon this provision of the constitution, and upon 
its execution in the mode prescribed by Congress. So far as 
these laws are in conflict with the provisions of the one in ques- 
tion, or tend to obstruct and embarrass its execution, they are 
unconstitutional, and utterly void; and can afford no protection 
against its penalties. The law of Congress is paramount, and 
must be obeyed. 

Opinions were expressed in the case of Prigg vs. The Com- 
monwealth of Pennsylvania, that the power of Congress to pro- 
vide the mode of surrendering up the fugitive under the consti- 
tution, was exclusive ; and, that the States were disabled from 
acting at all on the subject. Others, that the power was con- 
current, and, although the States could pass no law in conflict 
with the act of Congress, it was competent for them to pass 
laws in aid of it, and in furtherance of the execution of the con- 
stitutional provision. 

It is not important here to express any opinion upon these 
different views ; for, whether the one or the other shall finally 
prevail, the result is the same. In either view, a law in con- 
flict with the act of Congress is void, and of no effect. 

It is not to be disguised, that the legislation of most, if not 
all of the Northern States, tending to embrace, and, in some in- 
stances, to annul the provision of the act of 1793, has strongly 
impressed our Southern brethren with the conviction, that these 
States have resolved to throw off that constitutional obligation. 
They take it for granted, and it is difficult to deny the infer- 
ence, that the acts reflect the general sentiment of the people 
on the subject; and that it must have become deep and abid- 
ing, to be sufficiently powerful to mould the State legislation. 

It is this legislation, more than occasional riotous assemblies 
in resistance of the law, that has forced them to the question, 
whether the Union, with his provision of the fundamental law 
rejected and contemned—a provision vital to the rights and in- 
terests of that portion, and without which the Union would never 
have been formed—is to them a {blessing or acurse? A ques- 
tion raised, not by disaffected and tumultuous assemblages, often 
very equivocal evidence of the real sentiment of the public 
mind, but by the people of the States, through their organized 
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governments—a question examined and discussed in the mode 
and through the agencies that examined and discussed that of 
entering into the Union at the adoption of the constitution. 

This question has been raised by fifteen States of the confede- 
racy, six of whom were original parties tothe compact. It has 
been examined and considered over and over again, by the Gov- 
‘ernors in their public messages; by the representatives in their 
legislative halls; by the people in their primary assembles ; and 
by the press; and they have come to the resolution—one and 
all—that if this hostile legislation is carried into effect, and the 
constitutional obligation no longer adhered to by their Northern 
brethren, but thrown off, disregarded, and contemned, the Union 
is no longer a blessing, and should be dissolved—that the abro- 
gation of one material provision of the fundamental law is de- 
structive of the compact, and the portion of the Union for whose 
benefit it was adopted, and whose rights and interests are there- 
by endangered, is absolved from its allegiance. 

This, I believe to be the settled conviction and sentiment of 
fifteen States of this Union, and it presents an issue of the 
gravest aspect, and one that can neither be evaded or suppressed. 

It is an issue which the Northern States must determine for 
themselves. That laws exist on the statute books of most, if 
not all, of them, in conflict with the act of Congress, and repug- 
nant to this provision of the constitution, is matter of history. 
That the enforcement of these laws would be a virtual abroga- 
tion of the provision, is not to be denied. It remains for these 
States to determine whether any attempt shall be made to en- 
force them—whether they are to remain on the statute book a 
dead letter, or be repealed. 

These are questions of transcendent import; for the deter- 
mination of them, in my humble judgment, involves the per- 
petuity of the Union. 3 

I am aware that opinions are entertained, and, doubtless, 
honestly entertained, that the Union has not been at any time 
in danger, and is not now. I wish these opinions were well 
founded. My deep conviction and belief are that it depends, 
at this moment, upon the confidence inspired by the late pro- 
ceedings in Congress, and by the indications of public senti- 
ment in the free States, that this constitutional obligation will 
be hereafter executed in the faith and spirit with which it was 
entered into—that the friends of the Union in the slaveholding 
States, now, maintain their ascendency, and the allegiance of 
their States, by the confidence thus inspired. And that in case 
of any action on the part of the Northern States, destructive of 
that confidence, and of all hope of the execution of the obliga 
tion, it would not be in their power to maintain their position ; 
and, I may add, they would not, if they could. 

VoL. X.—NO, 12.—2H. 
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If any one supposes that this Union can be preserved, after 
a material provision of the fundamental law, upon which it rests, 
is broken, and thrown to the wind, by one section of it—a pro- 
vision in which nearly one-half of the States comprising it is 
deeply and seriously interested—he is laboring under a delusion, 
which the sooner he gets rid of, the better. If it is preserved, 
which I do not doubt it will be by a stern adherence to this 
fundamental law, and to every part and parcel of it, no one 
section of the Union can throw off the obligation of a part in 
which it has no interest, or because another is exclusively inter- 
ested, and expect to preserve it. 

The very supposition implies degradation and dishonor, 
broken faith on the one side, and abject submission on the other. 

Neither can the motive for breaking the compact afford any 
apology or justification. If one article may be set aside by one 
portion, because it is repugnant to their sense of right and jus- 
tice, another may be, because it is against their interest. 

“No State shall, without the consent of Congress, lay any 
imposts or duties on imports or exports” by an article of this 
fundamental law. Suppose New York, deeming this article pre- 
judicial to her interests, by crippling too much her resources 
and revenue, should levy duties upon the immense trade and 
exchange now existing, between the great west and our eastern 
brethern; or upon the vast coal trade with our neighboring 
sister, Pennsylvania, for which we afford so extensive a market, 
would the motive afford any excuse for the infraction of the con- 
stitution? And yet, looking to the compact, and to the consti- 
tutional duties and obligations arising out of it, and binding all, 
this motive is just as avaliable as any other to excuse or justify 
the infraction. 

The example of breaking the compact upon any motive is 
dangerous. With what face can one State rebuke another for 
want of allegiance, when she has thrown it off herself? Her 
rebuke would be “laughed to scorn.”’ 

This Union must and shall be preserved, if it all, by that 
stern, old fashioned honesty and principle which inculeates the 
fulfilment of the whole of our constitutional duties and obliga- 
tions, and every part of them. It was this spirit that formed 
the compact, and has thus far preserved it through all its trials 
and assaults; and it is this spirit that must and will, I trust, 
carry it safely hereafter through whatever perils and misfor- 
tunes it may be destined to encounter. 

As men possessing these sturdy and manly virtues have thus 
far been found in the republic, equal to every trial and exigency, 
so I do not doubt, they will be hereafter. And they will have 
their reward—the blessing of all good men of the times in which 
they live, and of unborn millions, who will be indebted to them, 
under the favor of heayen, for the rich heritage they enjoy. 
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First Judicial District of Pennsylvania. 
CONTESTED ELECTION OF DISTRICT ATTORNEY. 


At the election for the City and County of Philadelphia, held 
in October, 1850, Horn R. Kneas, Esq., was declared duly elect. 
ed and entered upon the duties of the office. A petition was 
presented to the Court contesting the election, and alleging that 
Wm. B. Reed was duly elected. In the course of the investi- 
gation many questions of law arose upon which the Judges 
were divided in opinion. The Judges on the Bench were 
King, President, and Campbell and Kelly, Justices,—all learn- 
ed in the law. President King and Judge Campbell differed in 
opinion on many questions, arising in the investigation, and 
also in their judgment on the final question—the latter holding 
that the petition contesting the election of Horn R. Kneas, Esq., 
ought to be dismissed, and the former holding that Wm. B. 
Reed, Esq., was duly elected. Judge KELLY concurred with 
the President, and Mr. Reed was inducted into office. The 
question whether a voter may be permitted to disclose for whom 
he voted, was one on which the two distinguished Jurists, (Kina 
and CAMPBELL,) differed in opinion, and as their views will be 
read with deep interest wherever the right to vote by ballot ex- 
ists, we subjoin extracts from their opinions, relatives to this 
question. 

Kina, President, expressed himself as follows: 


The first question arises under that clause of the constitution 
which declares that ‘ All elections shall be by ballot, except 
those by persons in their representative capacity, who shall 
vote viva voce.’ The respondents contend, in order to exclude 
the testimony of these witnesses, that this provision was not 
simply intended as a security to the city for the free and inde- 
pendent exercise of the right of suffrage, but from considera- 
tions of public policy it operates to prevent the voter, under any 
circumstances, from disclosing before a judicial or other tribu- 
nal how he has voted by ballot. 

If a voter is excluded from proving the contents of his ballot 
from considerations of public policy which require that such 
ballot should ever remain secret, the fact as to how he voted 
cannot be proven in any way; because the policy which ex- 
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cludes proof by himself, equally applies when it is proposed t° 
be given by a third person. It therefore would follow, from 
the position assumed, that under no circumstances and in no 
manner can the contents of a ballot given by an elector be 
proved in Pennsylvania, even though the elector himself is wil- 
ling and anxious to make such proof, in order to show that his 
true ballot has been suppressed or changed by those whom the 
law authorizes to receive and requires to faithfully report it.— 
This is a startling proposition; and it is not the less so from 
being now for the first time asserted in this State; in which the 
vote by ballot in forms variously modified has prevailed from 
the earliest periods of our political history. No statesman, no 
legislator, no judge has ever suggested it. And the universally 
received public opinion always has been, that the vote by secret 
ballot was a means devised to secure to all citizens, poor or 
rich, humble or lofty, the free and independent exercise of their 
own judgment in the choice of public agents, and in the ex- 
pression of their opinion of public men and public measures.— 
So understood, the vote by secret ballot is an efficient means of 
maintaining the great republican principles that all govern- 
ments derive their legitimate authority from the consent of the 
governed, expressed without restraint, coercion or intimidation. 
But like all other personal privileges, the seal of secresy may 
be taken off his ballot by an elector, whenever circumstances 
exist which in his judgment requires it to be done. And sure- 
ly none more urgent can exist than when the elector wishes to 
make such a disclosure of his vote in order to vindicate it from 
gross errors, or fraudulent practices, which have in effect, de- 
prived him of tt. 

The only precedents found in the history of the State, show 
this ever to have been the opinion of Pennsylvania statesmen, 
legislators and judges. In the case of the contested election of 
Frederick Wolbert, as Sheriff of this county, which occurred in 
1807, the testimony was taken by Commissioners, among whom 
was Mr. Reed, the late Recorder of this city, and Judge Hal- 
lowell, my immediate predecessor as President of this Court.— 
Some of the witnesses appear to have voluntarily testified for 
whom they voted for sheriff; but all seem to have been told by 
the Commissioners that they might answer to such a question 
or not, at their pleasure. ‘The report of these Commissioners 
was submitted to and acted upon by Governor McKean, who 
had been long Chief Justice of the State, and was a member of 
the Convention which framed the constitution of I790, where 
the existing provision respecting the vote by ballot is to be 
found. If the statesmen and lawyers of that day had enter- 
tained any such idea as that now urged on us, it scarcely would 
have failed to strike a mind of the keen perceptions possessed 
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by that eminent man. In the case of the contested election of 
Thomas 8. Bell, Senator from Chester and Montgomery coun- 
ties, which occurred in 1838, the question was suffered to be 
put to the various witnesses as to how they voted for Senator. 
The witnesses declined answering, and of course were not co- 
erced. The Senate Committee, composed of gentlemen of both 
political parties—men of distinguished character and great pub- 
lic experience, unanimously reported that it was the constitu- 
tional privilege of the voter to decline replying to a question as 
to how he voted, and that he could not be compelled to disclose 
it, ‘though he might waive the privilege at his own discretion.’ 
And this reasoning is certainly in harmony with the received 
opinion of the State before and since. Although the vote by 
ballot prevails in most States of the Union, the industry of 
counsel has not been able to produce a single authority, Legis- 
lative or Judicial, denying the principles stated in the report of 
the Senate Committee, in the case of Mr. Bell. The same re- 
sults have followed all the investigations I have since been able 
to make. The points adjudged in the two cases, cited from the 
New York and Michigan reports, do not seem, to me, to direct- 
ly touch the precise question presented by the objection taken 
to these witnesses, which is, whether a voter can, under any 
circumstances, prove of his own free will, how he voted by bal- 
lot at a public election? The case of the People vs. Ferguson, 
8 Cowen’s reports, 102, involved the ‘question whether a citi- 
zen could be heard to prove that, in depositing a ballot for H. 
F. Yates, he meant to vote for Henry F. Yates, one of the can- 
didates at the election. This the Supreme Court of N. York 
adjudged him competent to do, considering the oath of the elee- 
tor, higher evidence of what he intended to do, than the opin- 
ion of any other person judging merely from the face of the 
ballot. Of course the court must have considered him compe- 
tent to prove how he voted by ballot, otherwise he could not 
have explained,what his ballot meant. 

The direct question before us seems to have been taken for 
granted. The Michigan case, People vs. Tindall, 1st Douglass 
59, arose under similar circumstances, the court ruling directly 
opposite to the previous decision in New York. The ground 
however on which this decision rests is, that the intention of a 
voter in giving his ballot is to be collected from the face of the 
ballot itself, and cannot be proved by parol. It is simply the 
application of the ordinary rule of the law of evidence, that the 
intention of a written instrument cannot be explained by parol, 
but that the instrument must speak for itself. The point before 
us is of a quite different character. It is not whether an elect- 
or can be permitted to prove how he intended to vote by a par- 
ticular ballot deposited by him, but what ballot he actually de- 
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posited. The testimony offered is not to prove an intention but 
to establish a fact. 

It is not pretended that there is any direct constitutional in- 
junction, legal provision or judicial decision of Pennsylvania 
which excludes the testimony of electors offered under the cir- 
cumstances of this case. The propriety of excluding them is 
supposed to flow from public policy; because of the danger of 
perjury, and because permission being given to an elector to 
prove his ballot, might be used as a means of extracting from 
him how he voted, and thus effect the principle of the secret 
ballot. I donot deny that obvious considerations of public 
policy might justify a construction of a law or a constitution to 
an extent not necessarily required by the letter of either. But 
such considerations must be manifest and convincing. This I 
suppose will be admitted. 1 will first test the reasons urged in 
favor of the proposed construction of the constitution by this 
rule. I will then examine, whether there are not political con- 
siderations of infinitely greater force which demand an exactly 
opposite construction of the clause. If either or both tests show 
the position of the respondent to be unsound, it must necessari- 
ly be rejected. The apprehension of perjury, if a legitimate 
objection in itself to a witness, might exclude every witness in 
every cause, inasmuch as there is none in which a witness, if 
he is sufficiently profligate, may not swear falsely. Such an 
apprehension can never operate to exclude a witness otherwise 
competent. I grant, that when the temptations to perjury are 
manifestly great, the tribunal called upon to give credit to a 
witness so circumstanced, should examine his testimony closely. 
In such cases the exception goes to the credibility rather than 
the competency of the testimony. 

This reason in my opinion forms no adequate objection to the 
admission of these electors as witnesses. As to the effect of 
such a disclosure made by an elector on the sanctity of the prin- 
ciple of the secret ballot—if the elector could be compelled to 
disclose his yote under any circumstances the danger depreca- 
ted is readily appreciable; but where an elector comes into a 
court of Justice ready, willing and anxious to testify as to his 
vote in a proceeding instituted for its vindication, it is difficult 
to extract from such a state of things the idea of putting in per- 
il the sanctity of his ballot. An ingenious mind may, indeed, 
be able to fancy instances in which permitting a voter to be in- 
terrogated as to his ballot, with his own consent, might be used 
to his injury. But the possibility of such a result cannot cer- 
tainly deprive him of the right to disclose his ballot when the 
direct object of that disclosure is to prohibit it. 

Assuredly such speculative dangers bear no comparison with 
the real ones which might arise from the falsification of a vo- 
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ter’s ballot, and the impunity which would follow if courts or 
legislatures should refuse to suffer an elector to prove how he 
voted in an inquiry likethe present. Let the doctrine be once 
established as constitutional law, that an elector cannot be heard 
in such a case to prove how he voted in order to establish the 
falsity of an election return, and the suffrage of every man in 
the Commonwealth is placed under the control of the election 
officers who may make him appear to have voted exactly as they 
please. According to this doctrine, if five out of six hundred 
voters in a given district should vote for one candidate, and 
these votes should all be returned as given to another, no ade- 
quate means exists in any body, legislative or judicial, in the 
Commonwealth, to relieve against so crying a wrong. For by 
refusing to hear the testimony of the electors to prove how they 
voted, the establishment of the fraud in such a case would be 
almost impossible. And yet this doctrine is seriously urged 
upon us as a preservative of the sanctity and security of the 
vote by ballot. This would be a mode of guarding the elective 
franchise of the good people of the Commonwealth, which their 
straight forward common sense would surely reject and repudi- 
ate. So far from this construction of the constitution tending 
to preserve and perpetuate the vote by ballot, it would inevita- 
bly lead to its extirpation from our political system. For what 
independent and reflecting man should rest satisfied with a sys- 
tem which subjected his most precions political rights to such 
abuses without means being afforded to him to detect and re- 
dress them. What tempting facilities would be afforded under 
such a system to unscrupulous partisans to deal with ballot boxes 
so as to make them express their own rather than the senti- 
ments of the true and honest electors. We have been admonish- 
ed as to the danger which might result from the influences of 
wealth and power operating on the cupidity or the fears of 
electors so as to induce them to misrepresent the manner in 
which their votes were actually given, if permitted to testify in 
a proceeding like this. But is not the peril infinitely more 
imminent, that wealth and power may operate on four or five 
election officers so as to induce them to falsify a return, which 
the construction proposed would render in effect conclusive ? 
One of the strong arguments in favor of universal suffrage is 
the absolute impossibility of corrupting a large constituency.— 
The system proposed would avoid that necessity by confining 
the operation of such corrupting influences to a select few, whose 
assertion in the form of an election return is made so sacred, 
that the oaths of hundreds or thousands of citizens cannot be 
head in contradiction to it, simply because such citizens are 
electors and may all be perjured. 

All arguments which in my opinion can be drawn from sound 
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and practical policy, are in favor of the receipt of the testimo- 
ny objected to. The true policy to maintain and perpetuate 
the vote by ballot, is found in jealously guarding its purity ; in 
placing no fine drawn metaphysical obstructions in the way of 
testing election returns charged as false and fraudulent; and 
in assuring to the people by a zealous, vigilant and determined 
investigation of election frauds that there is a saving spirit in 
the public tribunals charged with such investgations, ready to 
do them justice, if their suffrages have been tampered with by 
fraud, or misapprehended through error. 


CAMPBELL, J., expressed himself as follows on the same 
question: 

The last question for our consideration is the most important 
one, in my opinion, that has ever been submitted to any judicial 
tribunal in Pennsylvania, affecting as it does, one of the most 
important of our political institutions. It is not necessary for 
me at this time, in this state, nor is this the place, to discuss 
the vote by ballot. Pennsylvania’s mind and feeling on this 
subject, have been written in her laws, her forms of government 
and her Constitution. It has been incorporated into her politi- 
cal policy, and there, I trust, it will ever remain; it shall cer- 
tainly never be weakened by any act of mine. Any man who 
loves his State or its people, who has observed the workings of 
the voting by ballot, and its effects upon the country and the 
citizens themselves, and compared them with the results where 
the opposite system prevails, can come but to one conclusion. 
The one system preserves the independence of the voter; the other 
destroys it, tends to degrade him in his own self-respect, and 
must end in making him a bad citizen by causing him not to feel 
any interest in public affairs. Under a popular form of govern- 
ment, I confess that the viva voce system has always appeared 
to me to be an anomaly, for its principle is, that the mass of 
the electoral body is not to be entrusted, but must be controlled. 

In England, where this system prevails, the voter that is not 
bought, is intimidated. Such is the condition of the tenantry, 
that no candidate thinks of consulting them—he secures the 
voice of the owner of the land, and when the day of the election 
comes, they march up to the hustings and vote as they are di- 
rected; neither their feelings nor their views, if they have any, 
are consulted, but their votes pass with the land as much as the 
houses or the barns; and in the towns, such was the wholesale 
corruption in 1842, that nearly all the borough returns were 
impeached. Limited as the suffrage is, many of those who have 
the right refuse to vote or to qualify Gunttboes, because of its 
effect upon their pecuniary interests. Such has been the result 
of the viva voce mode of voting in England, particularly since 
the passage of the Reform Bill, which instead of being a bless- 














AMERICAN LAW JOURNAL. 569 


[Contested Election of District Attorney. ] 


ing to that people, has become a curse, and such have been the 
corruptions practised under it, that even Lord John Russel, and 
others of its most strenuous and sturdy advocates who have 
been contending year after year against the ballot, have been 
forced to exclaim “we hate the ballot, but if these practices 
continue, we shall be compelled to vote for it.”’ 

Property completely controls the franchise, and they who 
possess it take good care that this formidable power shall not 
depart from their hands; men who differ on other matters— 
free traders and protectionists, whig and tory—all agree in this ; 
and all unite in putting down any attempt to make the voter a 
free agent, by giving him the vote by ballot. They know and 
feel that if the voter was free and independent, and could give 
his vote according to his own honest convictions, England would 
indeed be, in some respects, at least a representative govern- 
ment, and the elective franchise would not be, as it now is, a 
delusion and a cheat. They know, too—for the reasonings of 
those who battle for man’s rights, and not for the rights of 
property or of caste, have not been and cannot be answered— 
that the only mode to secure this is by the secret vote by ballot. 
That mode secures purity and freedom in election, prevents the 
enthralment and debasement of the voter, and frees him from 
terror; and these are the results they dread. Believing the 
state of things we now see in England must exist everywhere, 
sooner or later, wherever the viva voce system prevails; that it 
is a necessary attendant upon it, I will most cautiously watch 
any attempt that may be made by Judicial action to interfere 
with the vote by ballot. 

Most fortunately for us, our great and good and wise foun- 
der, in his frame of government, provided that “all the elec- 
tions of members or representatives of the people to serve in 
provincial council and general assembly, and all questions to be 
determined by both or either of them that relate to passing of 
bills into laws, to the choice of officers, to impeachments made 
by the general assembly, and judgment of criminals upon such 
impeachments by the provincial council, and to all other cases 
by them respectively judged of importance, shall be resolved 
and determined by the ballot.” 

William Penn’s historical knowledge had taught him the re- 
sults of the viva voce system in other countries, and his own ex- 
perience had shown him its effects in his own, and he therefore 
most wisely provided against it in his own province. Upon that 
frame of government, and its successor, the Charter of 1683, 
the provisions in our subsequent constitutions have been based. 
The Act of Settlement of 1696, and the Charter of Privileges 
of 1701, which continued in force until the Constitution of 1716 
was adopted, are silent upon the subject. 
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The thirty-second section of the Constitution of 1776, pro- 
vided that ‘all elections, whether by the people or in General 
Assembly, shall be by ballot free and voluntary.’’ The Con- 
stitution of 1790 says that ‘all elections shall be by ballot, ex- 
cept those by persons in their representative capacities, who 
shall vote viva voce.”’ The framers of our present Constitution 
adopted this section, and re-enacted it in the same words, and it 
is to this provision that we are now called upon to give a con- 
struction. 

We have, however, it has been contended, attached a pecu- 
liar Pennsylvania signification to this word ballot, and we were 
referred during the argument, to various Acts of Assembly, 
showing this peculiar meaning. Before I proceed to consider 
these Acts I will examine the meaning of the word as given to 
us by some of our best lexicographers. It originally meant a 
little ball, and is derived from the French word ballote. Web- 
ster defines it ‘¢ a ball used in voting,” and adds “ ballots are of 
different colors—those of one color give an affirmative ; those 
of another a negative. They are privately put into a box or 
urn.’”’—When written or printed tickets were introduced, the 
word was applied to them, and also to the act of voting. 

Johnson defines the verb “to ballot” thus: ‘‘ To chose by 
ballot, that is by putting little balls, or tickets with particular 
marks, privately in a box; by counting which it is known what 
is the result of the poll, without any discovery by whom each 
vote is given.” 

The same signification is given to the French word “ ballote”’ 
by their fexicographers. Boiste, in his Dictionnaire Univer- 
sale, defines it, “‘balle pour les scrutins, pour tirer au sort ;’’ 
“‘scrutin,”’ he defines, “election par suffrages secrets.’’ Duc- 
kett, in his Dictionnarie de Conversation, defines it more fully, 
but in the same manner. 

From these definitions, it is evident that the idea of secrecy 
is attached to the word itself, but whether we in Pennsylvania 
have always understood this word differently from the whole 
civilized world, I will now proceed to inquire. The Assembly 
of 1705, elected in opposition to the popular party of that day, 
passed an act to ascertain the number of these members of As- 
sembly, and to regulate elections. One of the sections of that 
act for the first time required a property qualification, but the 
sixth section provided that the electors should deliver in writing 
the names of the persons for whom they voted, to the Sheriff or 
Judge, ‘‘ who shall open the paper,” says the act, “‘if the elec- 
tor be illiterate, and read the persons names contained therein, 
and ask such elector, whether these are the persons for whom 
he votes; which paper, upon his affirmation, shall be received 
and put with the rest of the electors papers in a box.” The 
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seventh section is in these words :—“ But if the elector brings 
no such paper or ticket, or if the illiterate elector will not vote 
for the persons contained in his paper, then and in all such 
cases, the elector shall verbally give in the names of the persons 
he mostly desires should be chosen, which names shall be writ- 
ten down by the said clerks.” 

There can be no doubt that these provisions entirely deprive 
the illiterate of the ballot, and leave it optional with the other 
electors to disclose their votes or not; but it must be recollect- 
ed, that at the time this act was passed, there was no constitu- 
tional provision requiring the ballot. The three subsequent acts 
throw some additional light upon the subject; that of 1724 seems 
in conflict with some of the provisions of the act of 1705, for it 
provides that the electors “shall deliver in writing” to the 
Judges of the election “in one piece of paper, the names of 
eight persons for whom they vote to serve in Assembly,” &e., 
and the acts of 1745 and 1766, providing for the election of In- 
spectors, says that the electors “ shall proceed to elect by bal- 
loting.’’ But all the provisions of the act of 1705 were blotted 
out on the 28th of January, 1777, in two weeks after its per- 
manent organization by the first Assembly that met under the 
constitution of 1776. That act too, inflicts a penalty of ten 
pounds on any of the officers of the election who “shall pre- 
sume before the end and closing of the poll, to unfold or open 
the whole or any part of the scroll or paper containing the 
names of the persons voted for and delivered in by any of the 
electors, and to look over and read the names therein written,’ thus 
showing us what the written tickets were, referred to in some 
of the acts and guarding more carefully the secretness of the 
ballot. 

I have now gone over all the acts previous to the Revolntion, 
and can find in them no countenance whatever to the idea that 
secrecy was not always attached to the ballot of Pennsylvania. 

The framers of the Act of 1705 were no doubt opponents of 
the system, and wished to abolish it, but their work was useless, 
and the original design of William Penn has been most faith- 
fully carried out. The secrecy of the vote by ballot does not 
depend upon legislative enactments, but, on the contrary, the 
Acts of 1785, 1790 and 1839, were only designed to guard, and 
to carry into full effect Constitutional provisions. After a full 
and most careful examination of this part of the case, I can 
come but to one conclusion, and that is that the ballot mention- 
ed in our Constitution means a secret vote, and I cannot there- 
fore but reprobate the doctrine that our Legislature have it 
always under their control, and could require every voter to 
sign his name to his vote. I believe this to be a fallacy of the 
worst description, and one, that if sustained, would bring our 
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franchise into the same condition as we now see it existing in 
England. If any Legislature were to attempt to pass such a 
law, a Court that would be true to itself and to its mission, 
would soon bring them within the line of their proper duties, 
and teach them that the Constitution was their master. 

The remaining part of this question is one, in my opinion, of 
easy solution. Can a voter be permitted to disclose his ballot ? 
That he cannot be compelled has been admitted ; but notwith- 
standing this admission, if the doctrine prevails that a voter may 
disclose his ballot, circumstances may constantly arise in which 
a Court will either have to do gross injustice or compel a dis- 
closure. If the witness is willing to disclose his ballot as to one 
candidate, will he be allowed to stop there and refuse to answer 
for what other candidates he voted at the same election, and 
thus deprive the party against whom he is called of this most 
important means of testing his memory or impeaching his credi- 
bility. Such seems to have been the impression of one mem- 
ber of this Court, but in my opinion if the voter is permitted to 
disclose any part of his ballot, he cannot in justice to the other 
side be permitted to withhold the remainder of it; and thus a 
Court may be under the necessity even of compelling a disclos- 
ure. Ifthe vote by ballot was a general privilege it could be 
waived, but its secrecy has been secured to each elector, not 
only for his own benefit and protection, but for that of every 
elector in the community of which he is a citizen. It is a con- 
stitutional enactment framed with the design of better carrying 
out the purpose of government and enabling the electors to ex- 
ercise their sovereign power, and therefore bears no resemblance 
to that class of cases in which it has been held that a party may 
waive the benefit of a general law. 

One of the electors cannot put himself above the rest of his 
fellows, and go up to the polls and say the voting by ballot isa 
personal right which I mean’to waive, and will therefore vote 
an open vote. The inspectors who understood their duties 
would say to such an elector this is no personal privilege which 
you are waiving, but you are exercising a great public right 
given to you by the Constitution and the laws, and they for 
good and sufficient reasons, have determined that your vote shall 
be a secret one. If any other doctrine should prevail, the vote 
by ballot would soon be destroyed. Our last Legislature pass- 
ed an act increasing the election precincts, and providing that 
the Councils of the city, and the Commissioners of the Districts, 
shall divide the city and the county into election Districts, con- 
taining not more than four hundred taxables each, under which 
provision about three hundred votes will generally be received. 
If any number of these electors could, on the ground of personal 
privilege, vote openly, what would become of the secrecy of the 
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ballots of the remaining electors, If this be so, and the elec- 
tion vote must be a secret one, secrecy must enshroud that vote 
forever afterwards. 

The voter cannot vote openly, nor can he reveal his vote after 
it is deposited; neither of these are personal privileges which 
he can waive, but the Constitution has thrown a mantle over 
both, which it is not in his power to remove. Once establish 
the doctrine that any class of electors may be permitted to dis- 
close their votes, and you will soon see in full effect one of the 
consequences against which the ballot was intended to provide. 
Every voter will know that his vote can be easily made known, 
and he can be as readily intimidated under our system, as that 
of the viva voce. In cases of contested elections, the man that 
will not openly disclose his vote, will be regarded as an oppon- 
ent, and treated accordingly. The poor voter will feel and un- 
derstand this, and with such a prospect before him, he can be 
as readily intimidated as if he voted under the eye of his em- 
ployer. What a pitiful thing it would be for a Court under 
such circumstances to say to the voter, we cannot compel you 
to disclose your vote, when his very silence would reveal it. 

If this doctrine should prevail, I cannot but think too, that 
the secretness of the ballot will be among the things that have 
been; for how ridiculous it will be in us hereafter to talk of 
secret voting, when a little arithmetic will disclose the ballot of 
each vote. As we have received this system of voting, so let 
us transmitit. As our State increases in numbers and in wealth, 
the means to bribe and to intimidate will augment. At present, 
there is little comparative danger; but even now when it is 
said and believed some can be influenced by a week’s or a 
month’s employment, just before an election, and others can be 
intimidated by the threat of a discharge, what will be state of 
things fifty years hence, under such a ballot as now contended 
for. If men holding respectable positions will at this day bribe 
and terrify the voter, and destroy the purity of elections, when 
the vote is secret, what will they not do when the vote may be 
readily discovered. 

But if it can be done at this time, when labor is abundant, 
and an honest independence is within the reach of every citizen, 
how deplorable will be the condition of our State under such a 
viva voce system when our population becomes dense, and when 
wealth may be gathered by a certain species of legislation, 
into the hands of acomparative few. Our ancestors willed that 
the electors should be entirely and absolutely free. Let us not 
do any act at this day which may tend, in the slightest degree, 
to violate their freedom. 

The principle under which certain kinds of evidence has been 
excluded, applies with great force to this question. Public policy 
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demands that what was communicated by the husband to the 
wife should never be revealed, for it might disturb the happiness 
of the married state, upon which the well being of society so 
much depends; public interests require that secrets of State 
should not be made known; and, on account of the great public 
mischief that must follow, counsel is not permitted to reveal the 
secrets of his client. In this class of cases, no matter how im- 
portant the testimony thus kept concealed, it is rejected on the 
ground that greater public injury would result from its admiss- 
ion than its rejection. I can institute no comparison between 
some of the cases in which testimony is excluded on grounds of 
public policy, and the one now under consideration. ‘The great 
public mischiefs that must follow from the admission of this 
testimony, | have shown; and these alone would be sufficient 
reasons with me for its rejection. 

The two cases cited on the argument, are not, in my opinion, 
entitled to much consideration, for the direct question was not 
up in either of them. In the contested election case, however, 
of 1806, Governor McKean in his message to the Legislature, 
makes use of the following language; “‘but inasmuch as (clec- 
tions under the Constitution of Pennsylvania being by ballot) it 
cannot be ascertained from which of the candidates the said 91 
illegal votes ought to be subtracted, it consequently does not 
appear which of the three candidates had the majority of legal 
votes.”” From this declaration it would appear that the Gover- 
nor was of opinion that the vote could not be inquired into, and 
that an illegal voter even could not be compelled to disclose for 
whom he voted. But I confess that I should be very sorry to 
see that case considered as authority on any subject. It was 
one of a most extraordinary character in all respects, and his 
action on that election was one of the principal causes which 
very nearly led to articles of impeachment being preferred 
against him. In the case of Senator Bell, a witness refused to 
disclose his vote, and the committee in their report declared it 
as their unanimous opinion that it was the Constitutional privi- 
lege of the voter to decline a reply, but they have chosen to 
add, that he could waive that privilege at his own discretion, 
and thus given their opinion on a matter which was not before 
them, and which they had evidently not considered. If the 
committee had carried out a doctrine announced in another part 
of their report, that the ‘ vote by ballot was obviously intended 
to secure the independence of the elector by insuring to him a 
perfect immunity from all inquisition’ they would have arriy- 
ed at a different conclusion. ‘These are the only two Pennsyl- 
vania cases which bear at all upon the present question, and I 
hardly think it necessary to look elsewhere, but in no part of 
the Union so far as I have been able to ascertain has this 
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question ever been raised or decided. The decisions in New 
York and Michigan on the question whether a voter can be per- 
mitted, after depositing his ballot for H. F. Y. or J. A. D., to 
say that he intended his vote for Henry F. Y. or James A. D., 
are in direct conflict with each other. The reasoning of the 
Judge in the case of People vs. Tisdale, 2 Douglass 5Y, show- 
ing that they could not go behind the votes given at the ballot 
box is to my mind unanswerable ; but in none of these cases 
was the character of the vote by ballot either presented or dis- 
cussed. 

The question presented to us is a new one, untouched by any 
other decision, and I have accordingly so considered it. When 
we were pressed to receive this testimony on the ground that if 
we rejected it, frauds could not be detected, and the electors 
would be entirely at the mercy of the election officers who could 
return whom they pleased, the argument struck me with great 
force. It was deprived, however, of much of its power by the 
consideration that no matter how great the fraud, its discovery 
rested entirely on the willingness of the witnesses; for unless 
they chose to testify, the greatest frauds must remain undetect- 
ed, as we have not the power to compel them; and thus the 
citizens may be said to be in a greater or less degree in the 
hands of the election officers. When it was said to the Com- 
mittee in the case of Senator Bell that their refusal to compel 
the voter to testify, would almost entirely close the door against 
inquiry, their reply was, that “they were not responsible for 
any difficulty of proof which their decision might involve. It 
belonged to and adhered in the system of the ballot established 
by the wisdom of our predecessors, and was, perhaps, not one 
of its least recommendations to the practical good sense of a 
community where elections are so frequent as in ours. The 
severest penal enactments, backed by the lynx-eyed vigilance 
of party, were the surest safeguards against the infraction of 
our election laws.’’ The same remarks will apply with great 
force to the argument addressed to us; but after a full consid- 
eration of the subject, I am satisfied that although under the 
present system, such a state of things as has been depicted, 
might be, yet with some further legislation, the purity of the 
election could be effectually preserved, and at the same time 
the secretness at the ballot box is inviolably maintained. The 
design of those who framed our present election laws was, that 
each of the two great parties should be represented inside of the 
election poll, and whenever the intent of that law is faithfully 
carried out, a state of affairs such as presented on the argu- 
ment, could hardly arise. If for any reason whatever the spirit 
of that law is disregarded, power ought to be given to appoint 
persons who would be present at the reception of the tickets, 
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and at the count. But in order to prevent fraud, and that the 
election officers should be forced to give true returns. I would 
suggest that the candidates on each side have power to select a 
given number of citizens who would be present at the count off; 
if necessary, at the taking in of the tickets also. If this were 
done by our Legislature, the election officers could not return 
the candidate as elected who received ten votes instead of the 
one who received one hundred, and the citizen could be assured 
that the secresy of his ballot would not be broken. Purity in 
elections must be preserved at all hazards, for upon it depends 
the stability of our institutions; but that purity can be effectu- 
ally preserved without any violation of the cardinal principle of 
the vote by ballot. By the provisions of an act passed by our 
last Legislature, power has been given to this Court “upon the 
application of twenty citizens, alleging under oath that they are 
apprehensive of frauds,’’ to “‘ select and authorize three persons 
to be present with the officers during the election and the pre- 
paration of the tally papers, and while they are making out and 
signing the returns.” 

The citizen can now no longer be said to be in the power of 
the election officers, nor can the certificate of election be con- 
sidered conclusive for want of proof to impeach it, but like 
every other instrument tainted with fraud, it can, and will be 
vitiated. On the whole, I am of opinion that the testimony was 
improperly received, and ought to have been rejected. I have 
now gone through this case, and reviewed briefly as I could, its 
law and its facts; and in my opinion, and for the reasons given, 
this petition should be dismissed. 
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